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FOR8·QRD 

by the Director of the Centre of Criminology 

Traffic accidents, injuries and fatalities have become so 
much a part of our daily living that society often appears to be 
oblivious to the contributory circumstances that may eventually 
occupy the attention of the criminal justice authorities and other 
administrative agencies. Action taken by the police, the courts 
and the non-judicial authorities is all too often viewed with the 
same degree of ephemeral concern that is accorded the frightening 
toll of casualties on our highways. Criminology, too, has been 
woefully backward in according its proper place to research into 
the manifold problems surrounding the existing methods used in 
controlling driving behaviour. 

So it came about that the happy coincidence of my sharing 
responsibility with Professor T. C. Willett of Queen's University, 
as co-examiners of a thesis dealing with road traffic sanctions, 
led to a renewal of our earlier interest in organising a workshop 
that would seek to weld the fragmented efforts of governmental 
agencies, police, prosecutors, judges, automobile associations 
and insurance companies who are constantly engaged in attempts to 
regulate driving behaviour. There never was any doubt in our 
minds that even this vast enterprise and its several parts were 
but a section of the larger system of highway traffic in which 
environmentalists, traffic engineers and planners, automobile 
manufacturers, forensic scientists and other groups play equally 
essential and interrelated roles. 

Government departments of Transport and Communications, it 
seems fair to presume, are constantly evaluating and improving upon 
the engineering and environmental aspects of highway traffic . 
Consequently, the decision was made to restrict the ambit of the 
present meeting point to the specific problem of the use of 
sanctions in connection with driving behaviour. As the report of 
the ensuing proceedings amply demonstrates, there exists a 
veritable dearth of reliable information in Canada on the effect­
iveness of the whole criminal justice and administrative machinery 
when applied in its separate parts to controlling individual conduct 
on the roads. The suspicion grows that the entire system of licensing, 



suspension and disqualification - to say nothing of the more 
traditional sanctions such as fines and imprisonment - do not act 
as the particular deterrents that they are confidently assumed to 
represent. Other f orms of sanctions, available at the discretion 
of the appropriate administrative agencies, are never or rarely 
inYoked. Experiments by way of re-educating incompetent or 
irresponsible drivers are gradually emerging into view but they 
still lack the rigour of evaluative assessment which must precede 
a wider adoption of the methods used. Whichever way we turn, the 
relative absence of convincing research findings makes it imperative 
that, in this area of criminology no less than in many others, we 
cease to engage in mere theorising or reliance on an accumulated 
body of what we loosely describe as experience, and begin to invest 
public resources in research that will provide some of the definitive 
answers that 1ve presently lack. 

With this in mind, I requested the Chairman of the Workshop, 
Professor T. C. Willett, to set down at the conclusion of this 
Report a summary of the issues to which, in his opinion, priority 
should be given in research dealing with sanctions in the social 
control of road traffic. I commend it to the urgent attention of 
governments and legislators throughout Canada in the confident 
expectation that the importance of the work that has to be under­
taken will be matched with adequate resources. It may be that it 
will also capture the attention of criminological researchers, 
whatever their basic discipline may happen to be, who have tended 
to by-pass this area of human activity as if it were devoid of 
any relationship to other forms of criminal, or deviant behaviour . 
The growing recognition that traffic offenders are in no way a 
distinctive, homogeneous group should help to dispel any such false 
assumptions. 

Meanwhile my thanks are extended to all the participants who 
combined in an exercise that revealed how little we know and how 
much needs to be done to bring about a more effective system of 
regulatory control on our highways. In this connection, I would like 
to mention particularly my colleague, Mr. Philip Stenning, who 
shouldered most of the administrative burdens in organising the 
workshop and in editing these proceedings, and also Miss Marbeth Greer 
who, lvi th her customary quiet efficiency and cheerfulness transformed 
the various draft reports into manuscripts ready for publication. 

May 1973. J. Ll. J. Edwards 



ItiTRODUCTORY ~!OTE* 

The readings which are collected together in this binder are 
not intended to be representative of all of the literature which re ­
lates to the subject of the use of sanctions in controlling driver 
behaviour. The limited selections offered here could not possibly 
adequately serve such an objective. They are included merely as a 
selection of some of the more interesting generalized articles on 
the subject, together with two short notes on current experiments 
being undertaken in Canada. 

Willett, in his article "Sociological and Criminological 
Factors in Road Traffic Offences", gives us a wide-ranging overview 
of the problem of motoring and motoring offences, from the per­
spective of the sociologist. Adopting Ogburn's theories of 
"cultural lag", in which cultural, moral and legal developments are 
seen as lagging behind the practical and technological changes which 
take place more rapidly in our society, Willett shows how much of 
our modern behaviour and attitudes as well as our legal institutions, 
in relation to drivers and driving, reflect an outdated and inaccurate 
view of the phenomenon. The result is seen as a crimino- legal system 
of control which is not only largely ineffective in dealing with 
modern road traffic problems, but which generates negative attitudes 
which are likely to weaken its effectiveness in other areas of social 
control. Willett concludes with a plea for more positive programmes 
of social control, which will exploit some of the basic interests 
people have in driving, rather than rely chiefly on more negative 
sanctioning devices . 

In his paper "Law, Order and the Motorist", Cressey reviews the 
history of motoring law, emphasizing the negative effects it appears 
to have had on public attitudes towards the role of the law enforce­
ment agencies - notably, but not exclusively, the police. Noting that 
the advent of the automobile and the anti-social forms of behaviour 
associated with it, more than any other social phenomenon, has demanded 
a primarily proactive stance from the police, Cressey examines critically 
the effects this trend has had in western societies in which law enforce­
ment functions have traditionally been defined as primarily reactive in 
character. Cressey also considers the possibility that law enforcement 

*extracted from the Background Materials sent to participants prior 
to the Workshop 



a~encies have in reality always been proactive, but that it is only 
with the advent of the automobile , and its originally upper- and 
r::iddle-class driver, that proactive law enforcement has come to be 
noticed and resented. Cressey considers the ways in which the police, 
in rarticular, have tried to adapt to this changing situation, through 
chan&ed recruitment, training and enforcement policies. lle notes 
the confusion and weakening of values which has resulted from this 
attempted adaptation by the police, and the extent to which it has 
r.1erely "put the policeman in a game he cannot win". It is now the 
rolice, not the motorists, .~ho have been successfully labelled as 
the villains. 

liri ting as a lawyer, Cramton, in his article ' 'Driver Behaviour 
and Legal Sanctions: A Stud >· of Deterrence", reviews current knowledge 
and thinking (particularly ~thinking) about the deterrent effect 
of legal sanctions generally, and about their deterrent effect on 
driving behaviour in particular. After considering a variety of 
factors - e.g. the type of offence, the level of enforcement, the 
characteristics of the offender, and the severity of the available 
penalties - which he feels influence the deterrent effectiveness of 
sanctions against driving behaviour, he concludes that available 
evidence suggests that deterrent sanctions can be and are effective in 
preventing delinquent driving behaviour in some, but not all, circum­
stances. Research is needed, chiefly of a controlled experimental 
kind, to sort out those types of anti-social driving behaviour which 
are runenable to control through the application of deterrent legal 
sanctions, from those which are not. Cramton questions the 
"rehabilitative" efforts which are currently being applied to "problem 
drivers •· (particularly the chronic drinking driver), and concludes 
that the type of "inexpensive and expeditious methods of mass treatment '' 
which are usually involved in such programnes have been, and are likely 
to remain, inadequate to deal with the "deep-seated personality traits 
and attitudes' which characterize such drivers. 

In his article, '7he Utility of the Culpability Concept in Pro­
~loting Proper Driving Behaviour", Mancuso, a psychologist, deals with 
a subject which has engaged much controversial debate in recent years. 
Disagreement over this issue of whether or not legal or social respons 
ibility for road accidents should be based on the notion of fault, was 
crystallized recently in the United States by the publication of a 
monograph by the U.S. Department of Transportation in 1970, entitled 
Causation, Culpability and Deterrence in Highway Crashes. The author 
of this report, Klein and Waller, both experienced and well-known 
researchers in this area, concluded that the value of the concept of 
culpability in tackling problems of road traffic is extremely limite 
and recommenced that funds currently being employed in determining 



fault on a case-by-case basis in road traffic litigation (both criminal 
and civil), should be diverted to programnes which emphasize environ­
mental design improvement (both in highway and automobile design), and 
to educational efforts. Space precludes the inclusion of this important 
monograph amongst the materials presented here. Mancuso's article, 
however, represents an alternative view of the value of the concept of 
culpability in this area of social control . Reviewing modern theories 
of behaviour control and modification - which he terms as the impulse 
control, habit-reward and moral judgement theories - Mancuso concludes 
that advocates of the rejection of the concept of culpability have 
failed to give adequate attention to the implications of the moral 
judgement theory. His conclusion, favouring the moral judgement theory, 
is that theory strongly supports the utility of the concept of culpa­
bility in dealing with road traffic problems. In the course of his 
argument, ~lancuso alludes to many of the most well-known pieces of 
research undertaken in this area. It is perhaps fair to add that in 
his endorsement of the culpability concept, ~1ancuso seems to be in a 
minority amongst psychologists today. 

The final two short !1ieces included in these readings (Hooper's 
note on ''Curbside Licence Suspension", and Atrens' note on "Section 
126A of the British ColuJnbia ~lotor Vehicle Act") are notes by law 
teachers on two experimental programmes currently being operated in 
British Columbia. They both represent attempts to relieve the courts 
from the heavy burden of fairly routine traffic violation cases, and 
to provide a more effective form of sanction against delinquent driver 
behaviour - one through a more immediate form of licence control through 
roadside suspension, and the other through a controlled form of driver 
record surveillance in the form of "violation reports " to the Registrar 
of Motor Vehicles. 

Major credit for the select bibliography on the use of sanctions 
in controlling behaviour on the roads, which appears at the end of this 
binder, must go on two sources. Janet Freedman was employed by the 
Centre especially for the task of compiling a bibliography for the 
Centre's two-day workshop on this topic. After she had completed this 
task, a substantial bulk of biblioeraphical material on the subject was 
received by the Centre from Kathleen Weber, librarian of the Highway 
Safety Research Institute, University of ~1ichigan, Ann Arbor, flilichigan. 
In assembling this final bibliography, the Centre has drawn heavily on 
this additional material. The Centre is indebted to both Janet Freedman 
and Kathleen \~eber for their respective contributions to the finished 
product. 

Terence Nillett and Philip Stenning 
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G':f'j)f, FnR :JISCUSSIO!' ~ S 

Topic A 

Given that criminal and non-crininal sanctions can be dis­
tinguished from each other (see below), what general principles can 
be agreed upon to determine which type is appropriate to a given case. 
E.g., should criminal sanctions be reserved for instances where there 
is culpability, ana-Tiot for those where culpability is in doubt? 
Should criminal sanctions be reserved for "serious" offences, and, if 
so, by what criteria is "seriousness" properly defined? How important 
is effectiveness as a criterion for the application of sanctions? To 
what extent can effectiveness be adequately measured? 

In using the terms criminal and non-criminal sanctions, a 
distinction along the following lines is sug&ested: 

Criminal sanctions include: 

Imprisonment, fines, rrobation and suspended sentence, dis­
cretionary prohibitions and restrictions on driving i mposed by a 
court, mandatory suspension of licences under the Highway Traffic 
Act, demerit points, impounding of vehicles, and orders to pay costs 
of criminal proceedings. 

Non- criminal sanctions include: 

Discretionary powers of Registrar of lotor Vehicles to grant, 
renew, suspend or cancel licences and permits, imposition of re­
examination of driving competence, requirement of medical or 
optometrical examinations, compulsory interviews, warning letters and 
police cautions, sanctions relating to insurance premiums, civil 
damage and costs. 
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To what extent do current enforcement practices in Ontario 
reflect the principles established in discussions of Topic A 
above, and to what extent do they appear to reflect other principles? 
(A brief summary of current enforcement patterns in Ontario will be 
presented, and special attention will be given to the reasons for 
the adoption of these practices) . 

1\~at evidence is there as to the effectiveness of criminal 
sanctions as they are noiY applied? To what extent is this evidence 
adequate, and how could it be improved? 

:'opic D 

Is the present range of criminal sanctions adequate? Is the 
present application of criminal sanctions appropriate? To what 
extent are changes in the range and applications of these sanctions 
needed? 1\~at innovations are practicable? 

Topic E 

What evidence is there as to the effectiveness of non-criminal 
sanctions as they are now applied? To what extent is this evidence 
adequate, and how could it be improved? 

Topic F 

Is the present range of non-criminal sanctions adequate? Is 
the present application of non-criminal sanctions appropriate? To 
what extent are changes in the range and applications of these 
sanctions needed? What innovations are practicable? 

Topic t; 

llnat contribution to road safety can be made by the use of 
(a) indirect sanctions, and (b) positive incentives, in both the 
criminal and non- criminal control systems? What innovations are 
worth trying? 
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TI~~F.TAEU: 

DAY - WEDNESDAY, Decemher 13th, 1972 

MORNING 9.00 - 9.30 Welcome and introduction by 
Professor J. Ll. J. Edwards, 
Director of the Centre of 
Criminology. Administrative 
announcements. 

9.30 - 10.30 Session Topic A 

10.30 - 10.50 Coffee 

10.50 - 12.30 Session 2 Topics B and C 

AFTERNOON 12.30 - 1.30 Lunch 

1.30- 3 .00 Session 3 Topic D 

3.00 - 3.20 Coffee 

3 . 20 - 5.00 Session 4 Topic E 

EVENING 6 .00 - 10.00 Reception and Dinner, 
Park Plaza llotel. 

DAY 2 - THURSDAY, December 14th, 1972. 

MORNING 9.00 - 10.30 Session 5 Topic F 

10.30 - 10.50 Coffee 

10.50 - 12.30 Session 6 Topic G 

AFTERNOON 12.30 - 2.00 Lunch 

2.00 - 3.00 Session 7 Rapporteur's Report 
and Discussion of it 

3.00 - 3.20 Coffee 

3.20 - 5 . 00 Session 8 Final Discussion 
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R~PPORT2UR 1 S REPORT 

The Workshop opened with some introductory remarks by Professor 
J. Ll. J. Edwards, Director of the Centre of Criminology, in which he 
outlined some of the factors and circumstances which had led to the 
establishment of the Workshop, and in which he welcomed participants 
to the morning session. 

Topi c A: Given that criminal and non-criminal sanctions can be 
distinguished from each other, what general principles 
can be agreed upon to determine which type is appropriate 
to a given case. E.g., should criminal sanctions be 
reserved for instances where there is culpability, and 
not for those where culpability is in doubt? Should 
criminal sanctions be reserved for "serious" offences 
and, if so, by what criteria is •· seriousness" properly 
defined? How important is effectiveness as a criterion 
for the application of sanctions? To what extent can 
effectiveness be adequately measured? 

The first topic was introduced by the Chairman of the Workshop, 
Professor T. C. Willett, of the Department of Sociology at Queen ' s 
University, Kingston, Ontario. In introducing this topic, Professor 
Willett began by stressing the importance of the subject of road traffic 
offences to the criminologist and ci t ed with approval Lady Wootton's 
claim that "the motoring offence is the typical crime of the century 
and the motoring offender the typical criminal". He suggested that the 
inclusion of this area of social control within the purview of the 
criminal law and the criminal process was more a result of the appli­
cation of traditional and habitual patterns of thought than of any 
inclusion as to the inherent appropriateness of the criminal law 
and its processes in dealing with this particular form of anti - social 
behaviour. He also stressed the inappropriateness, both in terms of 
public attitudes and in terms of the resources and expertise available 
to the criminal agencies, of leaving this area exclusively to the 
control of the criminal law and the criminal process. This was not 
to say, however, that there is not a small percentage of all motoring 
offences and offenders which might not best be dealt with through the 
application of the criminal law. The problem, he felt, is to define 
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··aprropriate criteria" for separating out this small minority of 
offences and offenders from the vast majority for whom the criminal 
process is inefficient and inappropriate. In terms of offences 
rather than offenders, Professor Willett concluded by suggesting 
three possibly desirable criteria for appropriately designating 
driving behaviour as criminal. These were the presence of: 
(1) deliberate intent, (2) harm to persons or to property, and (3) 
dishonesty. Any two of these, he suggested, should be adequate to 
warrant intervention by the criminal law agencies. 

The Chairman then called on ProfP.ssor Anthony Hooper of the 
Osgoode Hall Law School at York University, Ontario, to outline the 
current legal criteria which define criminal responsibility in the 
area of driving behaviour. Professor Hooper spoke of four levels of 
culpability involved in driving offences. These were (1) mens rea, 
in which some degree of foresight is required, (2) gross negligence, 
(3) mere negligence, and (4) strict liability. He indicated that 
very few of the existing driving offences set any standard higher than 
that of strict liability and for those (mostly Criminal Code offences) 
which set a higher standard, the courts have constantly vacillated 
over the correct standard to be applied. They have generally stopped 
short, however, of requiring full mens rea, and settled for requirements 
mainly of gross negligence, and in some cases mere negligence. 
Professor Hooper concluded that neither the courts nor the legislature 
appear to have established consistent and coherent policies on the 
question of fault in driving offences. Since it is unlikely that the 
elimination of the requirement of fault from driving offences would, 
he felt, reduce in any 1~ay the amount of bad driving, he concluded that 
principles of fairness would seem to require some degree of fault 
before there can be liability for punishment. These principles would 
apply with even greater force where the punishment is more serious. 
Finally, Professor Hooper preferred his personal view that reliance 
on strict liability in driving offences has the effect that administrators 
are not encouraged to make appropriate environmental improvements in 
dealing with the problems involved. 

In reviewing some of the cases in which the question of the level 
of fault in driving offences has been considered by the courts, Mr. P. K. 
~lcll'i lliams, Q.C., confirmed the present state of uncertainty in which 
the law relating to the requirement of culpability in proof of driving 
offences now stands. He noted the constitutional problems relating to 
the extent of federal and provincial legislative power in this area, 
and the consequent problems the courts have experienced in reconciling 
the federal criminal offence of dangerous driving with the provincial 
quasi--criminal offence of careless driving in terms of the degree of 
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fau 1 t wJ-.ich is required for each. lie suggested that a nore lo,<:! ica l 
scheme would be to leave the ~~ore serious of fences r equiring f ault to 
the federal jurisdiction, and what he described as "minor law of the 
road offences ·· to th~ provincial sphere. Referring to the low level 
of culpability which the courts have required even for the more serious 
Cri"linal Code of f cn.:c:.. , ,' lr . i•1c\\'illiams suggested that the probable 
explanation f or this 1.,ras the considerable difficulty which had been 
experienced in t he past in securing convictions for driving offences 
for which full mens rea was required. This led governments to replace 
these offences by others in which the requirement of a lower level of 
culpability would make convictions easier to secure . 

In the general discuss i ons which followed these three presentations 
the f irst subject which arose was the question of how seriousness can 
be defined for the purposes of determining whether behaviour is appro­
priately dealt with through the criminal process. It soon became 
apparent that a divergence of opinion existed a~ongst the participants 
between thos e who felt that the main criteria for deciding whether 
behaviour should be criminal is the qua lity and nature of the act itself, 
and those who felt that the crucial factor is the actual consequences 
of the behaviour. There was little agreement amongst the participants 
as to which of these two criteria formed the more appropriate basis 
for defining seriousness. Those who defended the criterion based on 
the nature of thC' act stressed the deterrent function of the criminal 
law and criticised the consequences criterion as inadequate because it 
relies too heavily on factors which are often the product of pure 
chance. On the other hand, those who defended the consequences 
criterion stressed the remedia l and educative functions of the law. 
Chief among the proponents of this latter view was ~lr . Keith Jobson, 
of the staff of the National Law Reform Commission, who felt that where 
no serious consequences occur, the remedial and educative functions of 
the criminal law and the criminal process are unlikely to operate 
effectively. For ~is reason he felt that such cases are not appropri­
ate ly handled through the medium of the criminal law or in the forum 
of criminal court. 

On the question of the relevance of intent or foresight of 
consequences as a criterion for separating criminal behaviour from non­
criminal behaviour, there again appeared to be a divergence of opinion 
amongst the participants . Whilst many expressed the philosophical view 
that the notion of intent should be a minimum requirement for the 
application of criminal sanctions, many others commented on the numerous 
practical problems involved in effectively applying such a standard in 
the courts. The problems of proof, and the well-known reluctance of 
juries to convict for offences requiring full mens rea, were particularly 
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stressed in th is connection. Pr ofessor !looper suggested that these 
problems coulc largely be overcome by revers1ng the b rden cl: proof 
f rom such offences so as to cast on the accused the burden of 
establishing that he did not have the required intent. ~lr. Philip 
Stenning, Senior Research Assistant at the Centre of Criminology, 
however, suggested that reversing the burden of proof in this fashion 
tends to have the effect in practice of virtually eliminating the 
reouirement of intent altogether . Such a practice, therefore, could 
not be seen as a viable solution to the dilemma. 

Apart from the criteria of seriousness and intent as possible 
principles which could be used to delimit the scope of the criminal 
law in this area, two other criteria were also suggested during the 
discussion in this session. Mr . C. M. Powell, Senior Crown Counsel 
in the Hinistry of the Attorney-General of Ontario, suggested that 
concentration on the offender rather than the offence in determining 
the appropriateness of criminal sanctions, would yield more useful 
results. He felt that it is the consistent offender who should be 
singled out for attention by the criminal agencies, and subjected to 
compulsory educational and rehabilitative programmes. This view 
appeared to be shared by several other participants. A different 
approach, however, was taken by Mr. E. Murphy, Q.C., Crown Attorney 
in Barrie, Ontario, who stressed that the dominant criterion for the 
scope of the criminal law, particularly in the area of driving 
behaviour, should be that of public acceptability. In this connection 
~lr. ~lurphy emphasised that the only noticeable effects of laws which 
did not meet this criterion were a high rate of acquittals in the 
courts and a low level of enforcement by the poli ce. 

The question of the relevance of the proven effectiveness of 
criminal sanctions as a possible criterion for defining the scope of 
the criminal law in this area (which had been placed on the Agenda) 
was neither raised nor discussed during this session. The session 
concluded without very much general agreement as to what were the 
most appropriate general principles by which the proper scope of the 
crill'.inal law and the criminal process in controlling delinquent 
driving behaviour should be determined. 

Topic B: To what extent do current enforcement practices in 
Ontario reflect the principles established in discussion 
of Topic A above, and to what extent do they appear to 
reflect other principles? (A brief summary of current 
enforcement patterns in Ontario will be presented, and 
special attention will be given to the reasons for the 
adoption of these practices). 
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This topic was introduced by Mr. Philip Stenning, Senior Research 
Assistant and Special Lecturer at the Centre of Criminology. Utilizing 
a chart specially prepared for the Workshop, outlining the current pro­
vision for sanctions for driving offences under the Criminal Code and 
under provincial statutes in Ontario, as well as statistics gleaned from 
the reports of the Dominion Bureau of Statistics, the provincial Department 
of Transportation, and the Provincial and Metropolitan Toronto Police, 
Mr. Stenning surveyed the very wide range of sanctions currently provided 
by the law for driving offences. lie emphasised the extensive nature of 
the criminal sanctions provided for by the Criminal Code, ranging from 
a small fine to life imprisonment and extended license suspension. He 
also noted the potentially extensive non-criminal discretionary sanctions 
provided for in the provincial Highway Traffic Act. Above all he stressed 
the very great extent of regulation in this area. lie noted that,although 
quantitatively criminal sanctions were far the more commonly used, 
qualitatively their use appeared to be fairly restricted in practice. As 
evidence of this conclusion he mentioned the apparent reluctance of the 
authorities to utilize the more serious charges in the Criminal Code 
carrying the heaviest penalties, the heavy reliance on the use of 
swrunary process, even where indictable process is available, the pre­
dominant use of fines over other forms of disposition, even in more 
serious cases, and the minimal use of such dispositions as probation 
and suspended sentences. 

Turning then to the area of non-criminal sanctions, Mr. Stenning 
emphasised the apparently wide discrepancy between the extensively defined 
non-criminal discretionary powers of the Registrar of Motor Vehicles, 
under the Ontario Highway Traffic Act, and the veyy restrained use of 
those powers in practice. In summary, he indicated that this pattern 
of restrained use of extensively defined powers appeared to be typical 
of the application of both criminal and non-criminal sanctions in this 
area, at least as far as the province of Ontario was concerned, and as 
far as the very limited data available on the subject appeared to allow 
any realistic conclusions to be drawn at all. 

Mr. Stenning went on to speak of the research problems involved 
in gathering any reliable statistical information on the use of 
sanctions in this area. In particular, he emphasised the almost total 
lack of available data on most of the non-criminal sanctions, especially 
those relating to the exercise of police discretion. In the light of 
the characterization of the police function in this area (given by 
Professor P. J. Giffen, of the Department of Sociology at the University 
of Toronto, earlier during the discussions) as that of the effective 
"keepers of the gate," this particular lack of information as to the use 
of non-criminal sanctions (e.g. cautions) with respect to driving behaviour, 
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should be regarded as a matter of primary concern. He also noted that 
research problems are compounded as a result of the division of 
responsibilities in this area between the federal and provincial 
governments, the courts, the police, and the Parole Board . The relative 
lack of communication and integr ation between these various agencies 
in attacking the problems of driving behaviour has resulted in a 
diffuseness of records and other sources of data for research. The 
result has been an inability to gather information sufficient for 
research even at the level of a basic numbers game, let alone for 
the purposes of inquiring into the quality of current sanctions as 
used, the incidence of recidivism, etc. At the present time, when 
various levels of government are on the verge of introducing the 
computer in developing their systems of records and information, 
there is a critical need to develop guidelines for the collection, 
recording and storage of data in such a way that it will be of value 
not only to administrators but also to researchers in this area. For 
this purpose, of course, there will also have to be a concentration on 
the need to provide properly trained personnel to un~ertake these tasks. 

Turning to the question of the extent to which current enforce­
ment practices and use of sanctions reflect the principles discussed 
in the earlier session, Mr. Stenning indicated that the available in­
formation was insufficient for anything more than a very generalised 
answer to this question to be offered. Insofar as there appeared to 
be general agreement in the earlier session that as a general principle 
the use of criminal sanctions in this area should be minimized and 
reserved only for the more serious type of offence, it was possible to 
say in one sense that current enforcement practices and use of sanctions 
do reflect that general principle. For the full rigour of the criminal 
law is apparently rarely and only reluctantly used. In another sense, 
however, it could be said that current practices do not really reflect 
that principle, in that the criminal process appears to be the largely 
predominant resort of the authorities in dealing with problems in the 
area of driver-control. 

In the discussion which followed Mr. Stenning's presentation, 
it appeared that many of the participants seemed to feel that the 
fact that, in terms of their restraint, enforcement practices appear 
to reflect in one sense the general principle established in the 
earlier discussions, indicates not a conscious application of that 
principle, but a practical necessity created by such contingencies 
as the problens of proof, and the difficulties experienced in securing 
convictions for those driving offences carrying the heavier penalties. 
The latter difficulties are primarily a r eflection of general public 
attitudes towards driving offences as being not "truly criminal" in 
character . 



Topic C: 

-15-

liliat evidence is th Pre as to the effectiveness of 
criminal sanctions ar; they are now applied? To 
what extent is this evider.~~ adequate, and how 
could it be improved? 

This topic was introduced by Deputy Chief J. W. Ackroyd, of the 
Metropolitan Toronto Police. The Deputy Chief noted that the police 
believe that proper enforcement of traffic laws, folJ "lwed hy pre. per ly 
applied criminal sanctions, can influence driver behaviour in such a 
manner that both violations and accidents can be reduced. lle recognized, 
however, that a precondition for this effectiveness is an awareness in 
the motorist that this type of enforcement will be constant. As examples 
of instances in which there appeared to be some, albeit debateable, 
evidence of the effectiveness of criminal sanctions, he mentioned: (1) 
statistics relating to the demerit point systems presently in use in 
Ontario; (2) a study conducted in Chicago which purported to relate 
the level of police traffic enforcement to the level of accident 
occurrence; (3) some statistics from Toronto which appeared to show 
a relationship between the lowering of the age for the legal con­
sumption of alcohol and a dramatic increase in the number of charges 
laid against drivers between the ages of 18 and 21 for impaired 
driving; and (4) a study commissioned by the federal Department of 
Transportation in Canada in which differing levels of enforcement were 
used at a number of selccterl intersections in Metropolitan Toronto, the 
prelimin::ry findings of which appeared to show a relationship between 
the levels of police enforcement and the rate of violations and 
accidents. In concluding his remarks, however, Deputy Chief Ackroyd 
stated his opinion that in general the evidence as to the effectiveness 
of criminal sanctions in controlling delinquent driving behaviour was 
neither conclusive nor adequate. He felt that greater emphasis should 
be placed on studying the effects of weather on driving behaviour, and 
on studying the relative effectiveness of both criminal and non-criminal 
sanctions in reducing accidents. Finally, he noted the various research 
problems involved in the collection of adequate data for research and 
suggested that a form of questionnaire to police forces throughout the 
province should be developed which could adequately provide information 
as to enforcement levels, enforcement methods, and police views as to 
the practical effects of various forms of sanctions. 

Deputy Chief A~kroyd's presentation was followed by that of 
~lr. A. 1. Gartshore, the Deputy Registrar of ~lotor Vehicles for Ontario. 
Mr. Gartshore expressed his view that it was unrealistic to expect 
criminal sanctions to be effective against any drivers other than those 
whose conduct could be characterized as wilful, deliberate, or motivated 
by a genuine desire to cause injury. It was unlikely, he felt, that a 
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severe penalty would be effective where the violator is ignorant of 
the nature of his offence, hich he may never even discover if he 
pleads guilty. By the same token, punishment was not an accepted 
remedy for poor memory or temporary physical incapacity. ~lr. Garshore 
felt that current evidence is not adequate to answer the question as 
to whether criminal sanctions are effective, and suggested that data 
should be acquired more selectively so that an assessment can be made 
of the effectiveness of criminal sanctions in those cases where results 
can reasonably be expected . In particular he suggested that research 
should be undertaken into the behaviour motivation of a random sample 
of violators, so that a more reliable basis could be established for 
evaluating the more generalised data currently available on recidivism. 

During the discussions which followed these two presentations, 
there seemed to be general agreement amongst all the participants as 
to the lack of adequate available evidence as to the effectiveness of 
criminal sanctions. Mr. P J. Farmer, Executive Director of the 
Canada Safety Council, ind i cated that such evidence as is available 
elsewhere, especially in Europe and in the United States, is uncon­
vincing and generally tend$ to suggest if anything a lack of effect­
iveness of criminal sanctions in altering the traffic safety problem. 
There is virtually no avai l able evidence on this question in Canada. 
Several participants referred to the well known American study 
conducted at the Lackland Airforce Base, and in particular Dr. W. 
Schmidt, Associate Director of Research at the Alcoholism and Drug 
Addiction Research Foundation of Ontario, indicated his view that the 
results of this study, which showed an apparent effectiveness of penal 
sanctions , were sufficiently convincing to warrant its application to 
other populations on an experimental basis. Others, however, were more 
sceptical about this particular study, singling out especially the 
conditions under which it was conducted, involving a captive population, 
as the basis for their scepticism. There was also much discussion as 
to the effectiveness of license suspension as a sanction. ~1any 
participants referred to the great extent to which this sanction appears 
to be simply ignored by those upon whom it is imposed, and to the very 
considerable enforcement problems which result from this situation. 
Amongst the participants there seemed to be a general agreement as to 
the great need at this time to develop research in this area, particular!) 
as to the question of deterrence and its validity as an assumption upon 
1~hich much of the current evaluation of criminal sanctions is based. 

Topic D: Is tte present range of criminal sanctions adequate? 
Is the present application of criminal sanctions 
appropriate? To what extent are changes in the range 
and applications of these sanctions needed? What 
innovations .are practicable? 
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This topic was introduced by Dr. W. Schmidt, Associate Director 
of Research at the Alcoholism and Drug Addiction Research Foundation 
of Ontario. Speaking with particular reference to drinking drivers, 
Dr. Schmidt noted that until fairly recently it was popularly believed 
that most alcohol-related accidents involved normal casual drinkers. 
Subsequent research, however, has tended to show that there was a dis­
proportionate number of excessive and pathological drinkers amongst 
those who are involved in alcohol-related accidents. The drinking 
driver problem, therefore, can to a significant extent be seen as a 
problem of alcoholism, requiring the application of treatment and pre­
ventive medicine as well as of other sanctions. Dr. Schmidt mentioned 
a number of possible suggestions as to how such an approach might be 
inplemented, including the establishment of clinics, referral to which 
could be made a condi tion of the re-issuance of a license to a driver 
convicted of drinking driving. 

Dr. Schmidt referred in particular to the Phoenix D.W.I. program, 
and other similar programs, and noted the difficulties involved in 
convincingly evaluating such rehabilitation-oriented programs. He 
especially emph~sised the limited scope of such programs, being re­
stricted, as they are, to the prevention of recidivism. At the mos t, 
such recidivists account for only about 10% of all convic ted drivers. 
Even assuming a SO% success rate for such progr~~s, therefore, only 5% 
of all convicted drivers could be beneficially affected by them. Thus, 
the "Phoenix ' approach should be seen as only a minor part of an overall 
program, which should concentrate on solving the problem of the common 
first offender. 

Earlier during the Workshop a film about the Phoenix D.W.I. 
program had been shown to the participants. A similar program had been 
set up in Alberta and is in i ts early stages of implementation. Both 
Mr. LeSauvage, of the Ontario Motor League, and Mr. Farmer, of the 
Canada Safety Council, indicated their views that whilst it is true 
that the evidence as to the effectiveness of such programs is not yet 
adequate, preliminary findings about them appear to be quite promising. 

Dr. Schmidt's remarks were followed by those of Mr . E. Murphy, Q.C., 
Crown Attorney in Barrie, Ontario. In his introductory remarks, Mr. Murphy 
indicated first his opinion that the current range of criminal sanctions 
is not adequate. In particular he indicated his belief in the potential 
deterrent effect of criminal sanctions and suggested that far greater 
use, for instance, should be made of the sanction of imprisonment. He 
also expressed his view as to the complete inappropriateness of monetary 
tariffs as sanctions, and cited s.82 of the Ontario Highway Traffic Act 
(dealing with speeding offences) as one of the worst examples of the use 
of this type of sanction. Mr. Murphy felt that in the circumstances of 
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current public attitudes towards driving offences, the present application 
of criminal sanctions is appropriate. He claimed, however, that the real 
problem in the application of criminal sanctions lies in the question of 
public acceptability. The deterrent potential of criminal sanctions, he 
said, has not been properly supported by society, and as evidence of 
this fact he cited the difficulties experienced in securing convictions 
by juries for the more serious indictable Criminal Code driving offences . 
Even when convictions for such offences are obtained, the penalties 
exacted are, he felt, unrealistically lenient. He suggested that this 
apparent lack of public acceptability may well indicate some kind of 
hypocrisy on the part of the relevant authorities, i.e. both legislators 
and enforcers, and wondered to what extent this is merely reflective of 
a more general public hypocrisy toward the resolution of the social 
problem of delinquent driving. He stressed the need to discover the 
extent to which laws truly reflect public opinion rather than the 
special prejudices cr vested interests of legislators and lobbyists . 
. 1r. Murphy concluded that in the light of this lack of public support 
for traffic laws, the whole problem of traffic control should be re-
moved from the police, the Crown Attorneys and the criminal courts, 
since the enforcement of publicly unacceptable laws merely bring these 
agencies into public disrepute. 

A lively discussion of this topic by the participants ensued. 
Many participants agreed with ~lr. ~lurphy that the current range of 
criminal sanctions is inadequate. In particular Mr. P. J. Farmer, 
of the Canada Safety Council and Mr. W. LeSauvage, Director of Public 
and Government Relations for the Ontario Motor League's Toronto Club, 
supported ~lr. ~lurphy' s call for more extensive use of imprisonment. 
Others stressed the current reluctance to use the sanction of pro­
bation, the potential use of volunteers, and the lack of adequate 
sanctions against pedestrians who cause traffic problems. Many, too, 
agreed with Mr. ~lurphy's call for a greater matching of the laws to 
meet levels of public acceptability. In terms of the application of 
sanctions by the courts in their sentencing practices, many participants 
stressed the need to tailor the sanction to the individual circumstances 
of the offender. This was particularly important with respect to the 
appropriateness of the application of monetary fines. On the question 
of uniformity in this area, ~lr. W. J. Trainor, Senior Advisory Counsel 
with the ~linistry of Justice in Ottawa, stressed the need of the superior 
courts to take a more active role in developing sentencing guidelines 
for the lower courts. 

A great many of the participants expressed the view that it is 
enforcement, and not the manipulation of the range of sanctions, which 
is predominantly important in this area. This view was put forward most 
forcefully by Professor P. J. Giffen, of the University of Toronto 
Sociology Department, Professor G. J. S. Wilde. of the Queen's University 
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Psychology Department, Mr. P. J. Farmer, of t he Canada Safety Council, 
and l>lr . L. Lonero, Research Officer with the Ontario Ministry of 
Transportation and Communications . These participant s fel t that the 
public perception of the risk of apprehension for driving offences is 
the most significant factor involved in cont rolling such offences. 
Mr. Lonero in particular, however, noted the difficulties involved i n 
significantly raising public perceptions of the risk of apprehension. 
In order to achieve a relatively small increase in a driver's sub­
jective perception of the probabilities of apprehension, research had 
shown that an unrealistically great increase in the actual probabilities 
of apprehension was required. Whilst many participants appeared to feel 
that an increase in enforcement of road traffic laws would provide a 
solution to many of the problems in this area, Professor Wilde and 
Deputy Chief Ackroyd in particular referred to the need to bear in mind 
the social costs of increased enforcement in terms of public cooperation 
with, and support for, the enforcement agencies, particularly the police. 

There were also many adherents to the view that the application 
of criminal sanctions is wholly inappropriate in relation to minor 
offences, and that the handling of these offences should be completely 
removed from the criminal courts and given to some administrative 
agency. The possible detrimental effect of such a change on public 
respect for traffic regulations, the need to find appropriate persons 
to head up such an agency, and the need to preserve the public status 
of both the regulations and the enforcing agency as serious expressions 
of societal disapproval of anti-social driving behaviour, were noted by 
se~eral participants. Others, more sceptical, questioned to what ex­
tent this proposed change would merely be an exercise in changing 
labels, in which the now already heavily bureaucratised traffic court 
system would simply continue under a new name. 

Several participants also referred to the inequities of many of 
the criminal sanctions as they are currently applied. This point was 
raised in particular in relation to license suspension and monetary 
fines. With respect to license suspension, ~lr. lcDougall, a lay 
participant drawn from the general driving public, expressed his view 
that this particular form of sanction tended in its rractical 
application to be discriminatory against the middle classes. 
Superintendent D. A. Atam, of the Ontario Provincial Police, also 
referred to the unrealism of many of the current criminal driving 
prohibitions . lle noted that the exigencies of modern driving conditions 
often force people to break the law, and cited as an example the rush­
hour conditions on Highway 401 which often force motorists to commit 
the offence of following too closely. ~~ere the law is in such cases 
so out of touch with the realities of the driving experience, people 
are merely bewildered by it as it is often applied, and Superin t endent 
Atam felt that it is both arbitrary and meaningless to punish in such 
circumstances . 
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From a psychologist's point of view, ~!iss H. Phipps, Chief of the 
Department of Social Services at St. Joseph's llospital in London, 
Ontario, expressed her view that many criminal sanctions are in­
appropriate because they do not adequately relate to the known 
characteristics of driving offenders. In support of this view, she 
cited the research she has been undertaking with Dr. II' . A. Tillman 
into accident -prone drivers. This research has demonstrated that 
the two main characteristics of this type of offender are refusal to 
accept responsibility and a history of constant conflict with authority. 
In the light of these kn,9wn characteristics, it is unrealis t ic simply 
to rely on sanctions whtth merely restate the need for responsibility 
and for conformity, without involving any steps to encourage or ensure 
the attainment of these goals. 

To summarize the discussions on this topic, it may be said that 
there was general agreement amongst the participants that criminal 
sanctions as they are currently applied are not adequate. There was 
a divergence of opinion amongst the participants, however, as to 
whether this inadequacy is a result of lack of proper enforcement or 
of inherent inappropriateness in the available sanctions. Most of the 
suggested alternatives favoured minimizing the criminal element in 
sanctions . Once again, the need for adequate research into the question 
of deterrence was stressed by many speakers. 

?opic E: What evidence is there as to the effectiveness of 
non -criminal sanctions as they are now applied? To 
what extent is this evidence adequate, and how could 
it be inproved . 

This topic was introduced by ~lr. D. Farren, Director of the 
Systems Research Branch of the Ontario Ministry of Transportation and 
Communications . ~lr. Farren indicated that early efforts to curb 
accidents and fatalities had concentrated on highway design and im­
proving the roadway and the roadside environment. Over the years, 
however, i t had become apparent that while these efforts were both 
j ustified and effective, they~ applied in only about 10% of all 
accidents and fatalities. The other 90% were related to human or 
vehicle deficiencies, and were not therefore amenable to solution 
through an approach based prima;~ly on highway des ign. Consequently 
accidents and fatalities have continued to rise inexorably, indicating 
that non-criminal sanctions and their current application are not very 
effective and warrant research aimed at improving their effectiveness. 
As examples of more positive approaches from which potentially greater 
benefit may be derived, ~r. Farren suggested: (1) a greater emphasis on 
the teaching of driver skills, including perhaps a planned education 
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programme as a mandatory part of the school curriculum ; (2) the 
imposition of mandatory use of seat-belts; and (3) the setting up 
of drunk driver rehabilitation clinic programmes. In conclusion, ~1r . 
Farren felt that it was only by taking a total systems approach to 
the problem that a research programme could be developed which would 
establish effective non-criminal sanctions, directed specifically at 
the known problem areas. 

Mr. Farren's presentation was followed by that of Mr. L. Lonero, 
Research Officer in the Systems Research Branch of the Ontario Ministry 
of Transportation and Communications. Mr. Lonero reviewed the current 
state of research into the effectiveness of various types of re­
habilitative programmes, and indicated that the available evidence 
suggests that most of the programmes are ineffective in reducing sub­
sequent collisions, although they cc·mmonly reduce subsequent convictions. 
It was found in many of the studies that the level of contact involved 
in a rehabilitative programme does not bear any significant relationship 
to the degree of effectiveness reported. Thus, a warning letter seems 
to have as much effectiveness in curbing future accident involvement 
as more elaborate forms of rehabilitation programmes . In terms of the 
adequacy of the available evidence as to the effectiveness of non­
criminal sanctions, Mr. Lonero expressed his view that the evidence in 
this area is better than in most related areas, although a recognition 
of the need for experimental control has not yet penetrated all areas 
of the traffic safety field . In conclusion,he indicated that the 
current state of research in this area suggests that it is relatively 
easy to achieve some beneficial effect on high-violation drivers with 
a minimal contact, but very difficult to achieve a lasting additional 
effect on their subsequent collision record, even with very elaborate 
and costly programmes. Some programmes have shown significant short­
term effects or possible longer-term effects, and these may be regarded 
as leads for further work towards making non-criminal sanctions an 
effective tool in the effort to make road travel safer. Mr. Lonero 
particularly stressed his view that where studies showed no significant 
differences between and treatment and control groups as to effectiveness, 
this does not mean necessarily that the programme being studied is of 
no value. It may simply indicate that it has not yet been given a fair 
chance to succeed. 

In the discussions which followed ~lr. Lonero's remarks there 
was little dissent amongst the group as to his survey of the current 
research or as to his conclusions. Mr. Farmer, of the Canada Safety 
Council, however, indicated his view that the defensive driving pro­
grammes have shown to be relatively effective. In response, ~Jr. Lonero 
expressed his concern that this particular programme had received very 
wide implementation before there was any convincing evidence of its 
effectiveness. He noted that this is a frequent danger associated with 
the introduction of new programmes. 
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Professor G. J. S. Wilde, of the Queen's University Psychology 
ncnartment, also raised the question of the adequacy of the research 
in mea · uring effectiveness. It is impossible to tell, he claimed, 
exact 1~· how any reported effectiveness c f a gi vcn programme has come 
about, and in particular whether it was a rcsul t simply of a reduction 
in the amount of driving by the subject, or of an improvement in his 
driving. It is important to discover whether, when we sneak of the 
effectiveness of a programme, we are really speaking of anything more 
than simply a reduction in the amount of driving the offender is 
engaged in. 

ummarizing these discussions, it may be said that there was 
general agreement that there is virtually no convincing evidence of 
substantial, long-term effectiveness of non-criminal sanctions. \\lith 
respect to the adequacy of the available evidence, there seemed also 
to be agreement that the available data is reasonably adequate so far, 
and is certainly more adequate than comparable with respect to other 
types of sanctions; particularly criminal sanctions. On the question 
of how the evidence could be improved, there was agreement that care 
should be taken when setting up new programmes to ensure that they arc 
set up in such a way that they can be properly and convincingly evaluated . 
In achieving this goal it is important to draw proper distinctions 
between legal types of expert evidence, and scientific empirical evidence. 
Dr. Schmidt, in particular, referred to the problems involved in research 
in this area, citing as an example the shifting definitions of such words 
and phrases as "alcoholic" and "drinking problem". ~1r . Lonero also 
referred to such problems, mentioning in particular the problem of 
maintaining stable samples of research, especially when the research 
is long-term in nature. 

Is the present range of non-criminal sanctions adequate? 
Is the present application of non-criminal sanctions 
appropriate? To what extent are changes in the range 
and applications of these sanctions needed? What 
innovations are practicable? 

In starting off the discussion on this topic, Mr. A. ~1. Gartshore, 
Deputy Registrar of ~1otor Vehicles for Ontario, revie1~ed the extcnsi ve 
non-criminal powers of the Registrar under the Ontario Highway Traffic 
Act. He noted that these powers are wide and probably adequate, but 
are in practice sparingly used. He felt that they could be extended, 
for instance the Registrar could be given power to insist upon referral 
of a persistent offender, or a driver persistently involved in accident 
occurrences, to a training rogramme or clinic, but he questioned 
whether such extension would be approoriate. lie gave it as his personal 
view that because these powers were in a sense both arbitrary and very 
extensive, they should not be in the hands of an administrator who is 
not subject to some form of judicial review . Generally he surmised 
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that he personally, as an administrator, would feel very reluctant to 
make extensive use of such powers. 

Mr. Gartshore's remarks were followed by those of Hr. E. G. Paul, 
Traffic Safety Co-ordinator for the Canadian Automobile Association. 
Mr . Paul indicated that the Canadian Automobile Association, as a 
policy, believes that the use of non-criminal sanctions can be an 
effective method of controlling driving behaviour, but that this type 
of sanction should be expanded . As examples of potentially new types 
of programmes he sugges te.d the following : 

1) a greater attempt at discrimination in the issuance of drivers' 
licenses to ensure that a driver does not drive types of 
vehicles which he is not qualified to operate; 

2) the establishment of government approved refresher courses for 
drivers to upgrade their knowledge of the rules of the road and 
learn of new drivi ng techniques; 

3) periodic re - examination of 811 currently licensed drivers re ­
gardless of age ; 

4) adjustment of licensing regulations so that they would give 
recognition and incentive for the successful completion of 
driver education programmes; 

5) the establishment of favourable insurance rates for drivers who 
have successfully completed an improved driver training course; 

6) a revision of the demerit point system so that it would adequately 
identify dangerous drivers, following which, the Registrar should 
be given power to insist upon the successful completion of a 
refresher course before the driver is permitted to drive again; 

7) the establishment of a merit point system to apply to those who 
have successfully completed refresher courses . 

In conclusion, Mr. Paul emphasised that the Canadian Automobile Associat ion 
feels that current research is inadequate to indicate hmv effective 
criminal and non-criminal sanctions are in altering driver behaviour, 
and that Canadian research programmes should be directed to produce some 
of the required answers . 

Follow.ing Mr. Paul's remarks, Mr. E. H. S. Piper, Q. C., General 
Counsel for the Insurance Bureau of Canada, st~arised the contribution 
which the insurance industry can and has made in the area of non-criminal 
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sanctions against anti-social driving behaviour. Mr. Piper began by 
noting the extent to which there are political complications involved 
in the application of sanctions through the medium of insurance. He 
a lso noted certain other inherent limitations in this form of 
sanctioning, particularly those relating to the danger of such 
sanctioning systems merely resulting in there being an increase in 
the number of drivers who are driving without insurance at all. 
\Hthin this limited framework, he said, the insurance industry had 
over the years developed three basic forms of sanction. In earlier 
times it was common for an applicant with a bad record to be relegated 
to an assigned risk plan involving higher than the average premium . 
. 'owadays this form of sanction has been replaced by a system of 
applying specified surcharges in the event of certain driving errors 
or convictions under the Highway Traffic Act or the Criminal Code. 
Under this system the amount of protection a bad risk applicant can 
obtain through insurance may be somewhat limited. The third form of 
sanction which is now being developed by the industry is the creation 
of greater liaison between the insurance companies and the various 
governments of Canada, whereby a system of applying surcharges 
according to the number of official demerit points which are recorded 
against any particular driver is being developed. This last form of 
sanction is in complete accord with systems of insurance enforced in 
those provinces where provisional monopolies have been established in 
the field of basic automobile insurance. In conclusion, Mr. Piper 
noted that in the final analysis sanctions based on insurance are 
limited to either a complete denial of the market to an applicant, or 
to manipulating the level of premiums so as to effectively tax the 
delinquent driver. Neither of these methods could seriously be 
entertained as any means fully adequate solutions to problems of anti­
social driving behaviour. 

During the lively discussions which followed these three 
presentations, there was much concentration on the question of the 
adequacy of license suspens i on as a non-criminal sanction. Many 
participants referred to the great problems involved in effectively 
enforcing suspension as a sanction, and the Workshop did not seem to 
be able to come up with any practical solution to these enforcement 
problems. There was again some discussion of the D.W.I. type of 
programme, and again it was emphasised that however adequate these 
programmes might be, in terms of the numbers of people they could 
effect their impact on the total problems could only be minimal at best. 

Several speakers, notably Mr. Farmer of the Canada Safety Council, 
raised the question of whether any method could be devised of identi­
fying the drinking driver before he becomes a problem drinker. Again, 
however, no practical solutions to the problem could be found. Noting 
that under sections of the Ontario Highway Traffic Act, both doctors 
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and optometrists within the Province are obliged to report to the 
Registrar of Motor Vehicles cases which come before them of patients 
who in their opinion are unfit to drive, Mr. Gar t shore, the Deputy 
Registrar, indicated that in practice such reporting is not 
particularly common . In any event , it can scarcely be realistically 
viewed as a satisfactory means of solving the problem of the early 
identification of potential problem drinkers. llnilst it is true 
that the medical profession was responsible for the introduction of 
these provisions, there were some participants at the Workshop who 
sugges t ed that the provisions do not in fac t by any means command the 
support of all the members of the profession . In particular, Dr. W. 
Schmidt of the Ontario Alcoholism and Drug Addiction Research 
Foundation expressed his view that if the Foundation were to make 
extensive use of this reporting power, it would very soon find that 
it had lost many of its presently voluntary patients. No sanction 
appears to be spelled out in the Highway Traffic Act against doctors 
who fail to comply with the reporting provision, and although a pros­
ecution is theoretically possible under the act, no prosecutions for 
such failure have in fact ever been initiated in Ontar io. 

There was also some discussion during this session of the 
extent to which the courts can contribute towards the development of 
non-criminal sanctions in the area of the adjustments of awards in 
civil damage suits. In particular, the extent to which adjustments 
in damages could be made on the basis of whether or not the plaintiff 
was at the material tinle wearing a seat belt , was canvassed by many 
participants. It is clear that whilst some courts in Canada have 
allowed evidence as to the failure of the plaintiff to wear a seat 
belt to be introduced as evidence of contributory negligence, allowing 
for a reduc t ion in the amount of damages awarded, this principle has 
not been uniformly accepted yet by the courts. Professor J. Ll. J. 
Edwards, Director of the Centre of Criminology, noted that the re­
luctance on the part of the courts to adopt this type of defence may 
be explained in part by the variable quality of scientific expert 
evidence on t he subject being made available to t hem . This is, therefore, 
a problem to which criminologists should direct serious attention in 
attempting to develop higher standards of expert testimony on these 
issues . 

In summar1z1ng the discussions on this topic, it can be said 
that there was general agreement amongst the participants that in­
adequate use is being made of the current available non-criminal 
sanctions, and that the range of those sanctions is also presently in­
adequate. The use of non-criminal sanctions, particularly of those 
available to the Registrar of 1otor Vehicles, appears to be largely 
based on the presence of medical problems in the driver. Most 
participants appeared to feel that this is an unduly restricted basis 



fo r the application of non-criminal sanctions. The approvriateness, 
however, of many of the current and suggested forms of non-criminal 
sanction , particularly ~1ose related to insurance, was by no means 
accepted without question by all the participants. This was to some 
extent true also in relation to the sanction of administrative 
license suspension, insofar as some participants felt that no practical 
means could be devised adequately to enforce this sanction . 

'.:opic G: What contribution to road safety can be made by the 
use of (a) indirect sanctions, and (b) positive 
incentives, in both the criminal and non-criminal 
control systems? What innovations are worth trying? 

This topic was introduced by Dr. G. J. S. Wilde, Professor of 
Psychology at Queen's University in Kingston, Ontario. Dealing first 
with the potential role of indirect sanctioning systems, Dr. Nilde 
expressed his view that the emphasis which the workshop had placed 
up to this point on the accident repeater or violation recidivist, was 
perhaps misplaced. In the light of the available evidence, it might 
be assumed with a reasonable degree of confidence that only approx­
imately 3% of all accidents could be avoided if all drivers who had 
one or more accidents in a two year period were completely removed 
from the roads. This does not mean that these repeaters are of no 
interest from a legal or accident prevention point of view, but Dr. 
Wilde felt that it is most important that they should be viewed in the 
right quantitative perspective when considering them in relation to 
the total accident and violation picture. He indicated that greater 
emphasis should be placed upon developing sanctioning systems which 
would affect the behaviour of the driver population in general. 

In terms of this general population, two major factors seemed 
to him to determine the deterrent effect of sanctions. The first is 
the subjective perception of the probability of apprehension, and the 
second is the practical cost to the individual. Dr. Wilde reviewed 
the difficulties, which had been raised in an earlier session, in 
altering the subjective perception of risk ?f apprehension and also 
noted the potential social costs, particularly in terms of respect for 
the enforcement agencies, involved in any attempt to increase the 
subjective perception of risk in this area. Dr. Wilde went on to re­
view a number of studies in which the effects of various visible 
physical signs and law enforcement practices, in terms of their effect 
of driver behaviour, have been measured. He indicated that the results 
of these various studies are often conflicting and do not appear to 
show any convincing patterns of success. Clearly more research and 
better ideas for implenentation are necessary to enhance the safety­
promoting effects of the "physical presence of the law" on the road, 
if it is significantly to influence the driver population as a whole. 
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Turning next to the question of the role of pos1t1ve incentives 
in this area, Dr. Wilde noted that psychological research on a very 
wide variety of behaviours indicates that rewarding desirable behaviour 
has much greater and longer lasting positive effects than punishing 
undesirable behaviour. He expressed his view that there is no com­
pelling reason to believe that this would not also hold true in relation 
to driving behaviour, provided that such rewards and incentives as 
could be devised were arranged in a way that is actually interesting, 
motivating and equitable according to public opinion. The legal 
implications of rewarding as well as of punishing would have to be 
arranged in such a way that the public as a whole would learn that it 
pays to accept lesser risks whenever and wherever they drive. In 
conclusion, Dr. Wilde suggested that there are three major areas of 
challenge to research and implementation regarding the effect of the 
law upon driver behaviour. These are: (a) the surveillance and 
enforcement activity of the police; (b) optimizing the effect of 
traffic signs and signals ; and (c) the introduction of incentive 
systems in order to reduce the level of risk acceptance throughout 
the population. 

Following Dr. Wilde's presentation, Mr. Piper, General Counsel 
for the Insurance Bureau of Canada, briefly outlined some of the 
safety promotion features which the insurance industry have 
participated in. These include: (1) the establishment of a teenage 
safe-driving rodeo which brought together young drivers from all 
provinces of Canada in a championship test of driving ability ; 
(2) the provision of finances, through the Canada Safety Council, to 
provide driver-education teacher-training courses in all provinces of 
Canada ; (3) recent announcements by the insurance companies of 
appropriate rate reductions with respect to vehicles fitted with 
bumpers capable of absorbing an impact force specified by the insurer ; 
(4) the promotion of safety fil~s, of which the most well-known is one 
entitled " .os· ·, on the problems associated with drinking and driving; 
(S) the establishment of merit rating systems under which drivers who 
are accident- and conviction-free pay substantially less in insurance 
premiums than those who are involved in accidents giving rise to claims 
or who are convicted of driving offences; and (6) the development in 
the commercial field of fleet rating systems , through which the records 
of individual drivers can be closely scrutinized and those who are sub­
standard can be either forced to improve their capabilities or else be 
subject to dismissal. 

Perhaps because the remainder of the ~orkshop had been devoted 
to the question of sanctions, the discussions which followed these 
two presentations concentrated almost exclusively on the question of 
the role of positive incentives in this area. All the participants 



seemed to be agreed that the development of positive incentives to 
better driving would be desirable, and many suggestions as to the 
forns which such incentives might take were made during the dis­
cussion. These included: (l) an increase in the use of beneficial 
insurance rates for driver~ with good accident-free and violation­
free records; (2) the issuance of free or reduced-cost vehicle 
permits or drivers licenses to such drivers; (3) deductions on 
income-tax for such drivers; (4) rebate on provincial gasoline tax 
for such drivers; (5) letters of conunendation from the ~linister of 
Transportation to drivers 11ho have maintained a successful driving 
record after having acquired demerit points or after having received 
warning letters from the ~linistry; (6) insurance premium reductions 
based on in-car evaluation and assessment reports on drivers by 
qualified and approved driving instructors; (7) the establishment 
of a merit point system, based on the number of months, or years, of 
accident-free or violation-free driving by license holders; (8) 
greater use of signs, posters, information and other kinds of 
warnings on highways. 

~hilst it was generally agreed that the development of pos1t1ve 
incentives to improve driver behaviour was a desirable goal, however, 
there was considerable attention given to some of the inherent problems 
involved in devising appropriate and practical schemes of this kind . 
The problems which were raised during this discussion were as follows: 

1. It is thought to be of critical importance to any reward model 
that the reward is reasonably contemporaneous with the behaviour being 
rewarded. !any of the proposed incentives in the area of driving 
behaviour seem to involve too great a delay between the application 
of the reward and the behaviour being rewarded . 

2. There are inherent problems in defining exactly what is 
'desirable" driving behaviour for operational purposes. To attempt 
to reduce accidents or violations totally would clearly be unrealistic, 
since such a goal could probably only be achieved through a reduction 
of total mobility to a completely unacceptable level. \\l1at must be 
aimed for, therefore, is not total reduction of accidents but 
reasonably safe mobility. Thus, ''desirable" driving behaviour must 
be defined in terms of economic optimality, and we are left with the 
problem of securing agreement as to what is an acceptable level of 
accidents or violations as the price of mobility. 

3. The percentage of the total driver population which is 
responsible both for accidents and for offences is so small that it 
would be very difficult to devise any programmes which could successfully 
(a) identify, and (b) reach them before an accident or an offence occurs. 
It is possible that to be effective such a program would be so expensive 
as to be unjustifiable in economic terms . 
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4. Because we have concentrated so heavily in the past in develop-
ing sanctions against anti-social driving behaviour, we have little 
idea at present as to what would be perceived by members of the general 
driving public as significant rewards. This is clearly a basically 
empirical question, however, and useful answers could presumably be 
derived from effective research. 

5. With some of the proposed incentive programmes, problems would 
arise in ensuring the general applicability of such programmes on an 
equal basis to all drivers. This would particularly arise in relation 
to incentives based on insurance premiums, where the securing of 
general equal applicability would necessitate a considerably greater 
degree of centralized control, probably through the government, of an 
otherwise largely free enterprise industry. 

6. Special problems also arise in relation to the possible intro-
duction of possible incentive programmes into the criminal law and 
criminal court setting. In one sense, it can be said that the notion 
of positive incentive is largely alien to the current and traditional 
philosophy of the criminal court system, and of the criminal law, of 
which the notion of achieving social control through deterrent 
sanctions seems to be such a fundamental element. 

7. A further practical problem involved in introducing positive 
incentives into the criminal court setting is created by the fact that 
a very large percentage of offenders never go to court at all, their 
cases being disposed of by mail, thus rendering them not amenable to 
any but the more remote types of incentive program. 

Final Session - Rapporteur's Report 

The main discussions of the topics on the Agenda concluded at 
this point, and in the final session the rapporteur's report on the 
proceedings was read by Mr. P. C. Stenning, Senior Research Assistant 
at the Centre of Criminology, and was approved by the participants. 
It was agreed that no formal resolutions or recommendations would be 
made by the Workshop as a whole, but that a full record of proceedings 
should be prepared and widely distributed . It was also agreed that a 
statement should be prepared for immediate release to the press, 
indicating the nature of the topics covered at the Workshop, and that 
a report would be forthcoming at a later date. 
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HID IVIDU.A.L WTRODUCTIO~!S TO T0°ICS 

I ntroduction to Topic A: 

I . 

Given that criminal and non-criminal sanctions can 
be distinguished from each other, what general principles 
can be agreed upon to determine which type is appropriate 
to a given case. E.g . , should criminal sanct ions be 
reserved for instances where there is culpability, and 
not for those where culpability is in doubt? Should 
criminal sanctions be reserved for "serious" offences 
and, if so, by what criteria is "seriousness" properly 
defined? !low important is effectiveness as a criterion 
for the application of sanctions? To what extent can 
effectiveness be adequately measured? 

Prof essor T. c. Willett, Chairman of t he Wor kshop : 
Department of Sociology at Queen ' s University, 
Kingston, Ontario . 

I hope that the readings prepared for this workshop have confirmed 
commonsense in showing that the control of behaviour on the roads is 
one of the most difficult problems facing those who would have a society 
that is both peaceful and free. The problem has grown at a geometr ic 
rate during the l ast thirty years , and it has manifested itself in such 
a manner as to justify Lady Wootton's claim that the motoring offence 
is the typical crime of the century and the motoring offender the 
typical criminal. 

But should these offences be the typical crimes and should their 
perpetrators be labelled as the typical criminals? If they are either, 
they are so simply because we have reacted to them in the only way we 
seem to know: by making crimina l laws and punishing those who disobey 
them, and in relying on det errence to discourage disobed i ence. \Ve have 
done this though we know that what we are penalising is not - unlike 
true crime, I would think - wholly attributable to deliberately anti­
social action . For example we penalise daily the consequences of 
what we call accidents: by definition, acts of God! 
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So it is that the criminal agencies are overwhelmed with business 
tha t is not really thought by most people to be criminal business at 
all. The courts do not like this, the police do not like it, and the 
great majority of offenders neither like it nor understand it. Indeed 
the effect is to alienate them from the law and from those who have to 
enforce it. ~loreover I would suggest to you that the criminal agencies 
have neither the interest nor the expertise to deal with most of these 
cases although they form the bulk of what they have to do. 

Despite all this there are offences and offenders in this field 
whose behaviour is such that they cannot be distinguished in reality 
from those offences and offenders against persons and property who are, 
until we can find a better way, the concern of the criminal agencies. 
~ly own research work suggests that these offenders are only about two 
per cent of all serious motoring offenders: a small number in toto, 
but one that may have a dis~roportionate effect on the image of the 
population of motoring offenders in its entirety. lienee the trouble 
is that the problems that these people present - and they are serious 
and difficult problems - are obscured by the masses of other motoring 
offenders with whom they are merged. 

So the first problem we want to put to you is to ask whether we 
can rationalise the irrational muddle that road traffic law seems to 
have become by separating out those of offences to which the criminal 
process is really appropriat e, leaving the rest to non-criminal agencies 
of control such as the highday authority . To some extent this is being 
done, as you know, in for example British Columbia and the State of 
~ew York where certain behaviour formerly processed by criminal agencies 
is now called infracti0n and is handled by the highway administrative 
authority. But even these schemes leave the mass of so-called moving 
offences, such as careless driving, in the criminal category: and 
perhaps this is right since these rearrangements in the area of road 
traffic law can easily be seen as yet another major encroachment of the 
administrative bureaucracies into areas within which the rights of 
citizens have been protected by the devices of criminal law. 

But if we do attempt such a separation, by what criteria could 
it be done? Perhaps we should, in considering this, concentrate first 
on offences since it is always easier to categorise types of action 
than to categorise types of people. Offences may, perhaps, be pressed 
into categories, but I doubt if offenders will. 

Let us begin, then, with offences. In my own research work I 
have found that a substantial number of people who think about motoring 
offences seem to define serious offences as those in which any two of 
the following criteria could be present: deliberate intent, harm to 
persons or to property, and dishonesty in that there is some intent to 
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lie or to otherwise mislead as to what the individual did. However, 
this may be much too simple. But, even if it is, it seems to me 
that the assumption that mens rea is or is not appropriate to motoring 
offences is important, and I will now ask Professor Hooper and 1r. 
McWilliams to say what they think of this as one criterion by which 
we might distinguish one serious and crimina l class of road traffic 
offences from the mass of other inconvenient, though often dangerous, 
forms of misbehaviour. 

Professor A. Hooper, Osgoode HaZZ Law SahooZ 
York University , Downsview, Ontario. 

FAULT IN DRIVING OFFENCES 

If it is desired to punish conduct only if there was fault, 
then the law-maker can require one of the following three kinds of 
fault: 

(a) a knowledge of reckless indifference on the part 
of the accused that he was engaging in the conduct; 

(b) a gross or very substantial departure on the part of 
the accused , albeit unknowingly, from the standard of 
conduct expected of the reasonable man (or, insofar as 
we are concerned here, of the reasonable driver) ; 

(c) a departure on the part of the accused, albeit 
unknowingly, from the standard of conduct expected 
of the reasonable man/driver. 

Criminal lawyers call (a) mens rea, (b) gross negligence and (c) 
mere or simple negligence. It is obvious that (c) is less difficult 
to prove than (b), and (b) is less difficult than (a) and ~his can be 
shown by the following example. Suppose that A is charged with dangerous 
driving. lie was driving east when, for no apparent reason, his car 
crossed the centre line and ended up in a ditch on the other side of 
the road. There is evidence that driving conditions were good, that 
A was driving at the normal speed and that there was no apparent de-
fect in the car. A states, truthfully, that he remembers nothing 
about the accident and that he had not been drinking. \fuichever 
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degree of fault is required, the Crown must first prove that the accused's 
driving ~~as, objectively speaking, dangerous. This would not be difficult 
to do. If dangerous driving can be committed by simple negligence, the 
Crown need only satisfy the Judge that the accused's driving did not 
meet the standard of the reasonable driver. Since reasonable drivers 
do not cross the median strip and end up in ditches, this would not be 
a difficult task. If dangerous driving requires gross negligence, the 
Crown must satisfy the Judge that the accused was guilty of simple 
negligence and further satisfy the Judge that the accused's driving 
showed a very substantial departure from the driving expected of a 
reasonable driver. Again the Crown could probably succeed . If 
dangerous driving requires mens rea, then the Crown must prove that the 
accused knew, prior to the accident, that he was driving in a manner 
that was dangerous to the public. Although it may be inferred from 
the fact of dangerous driving that the accused knew that he was driving 
dangerously, such inference does not have to be drawn and, faced with 
the accused's testimony and with the fact that he was driving at the 
normal speed, a Judge might be most unwilling to conclude that the 
accused had this knowledge . Any evidence that the accused was sleepy 
would, of course, incline the Court to convict, reasoning that A must 
have known he was sleepy and must have known that it was dangerous 
to drive while sleepy. Absent such evidence, a conviction for 
dangerous driving might be difficult. 

So far we have examined three degrees of fault. There is a 
fourth possibility: that is to punish the driver for his objectively 
wrongful conduct irrespective of fault. If the driving was in fact 
dangerous, then the accused is guilty whether he was at fault or not. 
An English case illustrates this. The accused, a soldier, was driving 
an armoured car. Arriving at an intersection with a major road; he 
halted. Since the construction of the armoured car left him with very 
restricted vision, he had to rely on his commander's order to proceed. 
The commander stated that the road was clear and the accused pulled 
out. Unfortunately the road was not clear, and a motorcyclist was 
killed in a collision with the armoured car. The Court held that the 
accused was guilty of dangerous driving because his driving was, in 
fact, dangerous even though he had in no way been negligent. (I might 
say that the commander was also found guilty and sentenced much more 
severely) . 

There seems little doubt that some degree of fault is 
required in Canada for those driving offences created by the Criminal 
Code, although it is far from clear what is the degree of fault re­
quired. The law relating to driving offences in the Highway Traffic 
Act is much clearer, so let us deal with these first. There seems 
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little doubt that these offences do not, as a rule, require any fault 
at all, a result which has been achieved by the courts rather than by 
the legislature, the statute being silent on the issue. If a person 
is charged with going through a red light, it is no defence for him 
to say that he did not see the red light. Even if the policeman were 
to admit that it was well-nigh impossible to see the red light and 
that hundreds of motorists were caught going through the light, it 
would make no difference. It may be that fault is required in one or 
two respects. If the accused was, through no fault of his own, unable 
to control the car, then it may be that he would not be guilty of this 
offence. For example, if a bee had stung him, or if the brakes had 
failed and it could not be said that the brake failur e was in any way 
his fault, then it may be that the accused would be found not guilty . 
However, the courts have not laid down any authoritative ruling on 
the matter and the result could depend upon the particular judge. 
Some Highway Traffic offences require negligence, for example, careless 
driving and following too close. A person is not guilty of careless 
driving unless his driving was negligent, simple negligence being 
sufficient. 1uch criticism has been levelled at offences which do not 
require fault. Critics say that it is unfair to punish someone when 
he could not have avoided the conduct, and that to punish him in these 
circumstances brings the legal system into disrepute. They point out 
that a finding of 'not guilty' in circumstances like those set out 
above, would more readily induce those responsible for the placing of 
the traffic lights to ensure that they can be seen. On the other 
hm1d, it is argued that to permit lack of fault to be a defence to 
these offences would allow too many guilty people to escape by lying 
and would unnecessarily slow down the judicial process . 

~luch more confusion exists about the degree of fault required 
for the Criminal Code offences. The offences of driving in a 
criminally negligent manner and the associated offences of causing 
death by criminal negligence and causing bodily harm by criminal 
negligence, as well as the offence of dangerous driving, have been 
interpreted in different ways by the courts. Courts have held that 
these offences require full mens rea, i.e. the accused must have known 
that he was endangering the lives or safety of others in the case of 
criminally negligent driving or must have known that he was driving 
dangerously in the case of dangerous driving . Other courts, however, 
presumably aware of the difficulties of obtaining convictions if full 
mens rea is required, have stated that such knowledge is not required. 
Although it is not clear in these cases what degree of fault is 
required, it would seem to be gross negligence. This confusion exists 
at the highest level, the Supreme Court of Canada having given contra­
dictory decisions on the matter. Two offences which seem to require 
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full ~ens rea are 'hit and run' and 'driving while under suspension. ' 
\n accused is not guilty of the former unless he knew he was involved 
in an accident, and of the latter unless he knew that his licence had 
been suspended. (The latter is subject to an exception if the statute 
states that the licence is suspended immediately on conviction: if the 
accused did not know this, he would be making an error of law, and not 
an error of fact, and errors of law are irrelevant). Interestingly 
enough, impaired driving requires a degree of fault. The accused 
will only be guilty if he knew, or ought to have known, that he was 
likely to become impaired. So a driver was held not guilty when he 
drove after being unaware of the side-effects of an anaesthetic given 
to him by a dentist. If, however, he knows that he is impaired, then 
it does not matter that he did not intend to drive . In one case the 
accused made arrangements to be driven home and, later, became very 
drunk. While being driven home he became very belligerent and finally 
the drive~ abandoned him and the car . The accused drove the car for 
a few yards before it became stuck. It was held that he was guilty 
of impaired driving because he had voluntarily become impaired 
although he had no intention of driving while impaired. 

In conclusion, it can be said that neither the courts nor 
the legislature have established consistent and coherent policies on 
the quest ion of fault in driving offences. It seems unlikely that 
eliminating fault from the driving offences will reduce, in any way, 
the amount of bad driving. If this is so, then the principles of 
fairness seem to require some degree of fault before punishment and 
also require a higher degree of fault where the punishment is more 
serious. 

3. Mr . P. K. ~cWiZZiams, Q. C. , Barrister in OakviZZe, 
Ontario . 

PROBL~IS IN THE USE OF THE CRIMINAL SANCTION IN DRIVING OFFENCES 

Federal 

The enactment of criminal law is within the jurisdiction of the 
federal government by 5.91(27) of the B.N.A. Act, and driving offences 
were enacted . 
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With the 1953 rev1s1on of the Criminal Code, the major driving 
offence was criminal negligence in the operation of a motor vehicle 
or, if death ensues, causing death by criminal negligence. Criminal 
negligence is defined in the Code as: 

202 (1 ) Every one is criminally negligent who 

(a) in doing anything, or 

(b) in omitting to do anything 
that it is his duty to do, 

shows wanton or reckless disregard for the lives or 
safety of other persons. 

(2) For the purposes of this section, "duty" means 
a duty imposed by law. 

It has been referred to as "advertent negligence"; that the 
evidence must show that there was advertent or subjective foresight 
as to the consequences of ones conduct. 

Criminal negligence as so defined connotes such a high degree 
of negligence that juries proved reluctant to convict. The problem 
of proof is the basic one of the proof of the mental element of the 
crime. A man seldom declares his attitude or state of mind. This 
must be inferred from his conduct. With every man an expert driver, 
in his own estimation at least, and with so much depending upon the 
circumstances of driving situation, it is little wonder that juries 
and judges are slow to find that there is proof beyond a reasonable 
doubt as to the mental element of the offence. 

This difficulty led to the re-enactment of the offence of 
dangerous driving in 1960-61, after having been enacted in 1938 
as S. 285(6), and then omitted in the 1953 revision. This in turn 
has led to continuing confusion as to the relationship of dangerous 
driving to the quasi-criminal provincial offence of careless driving. 

It has been held in O'Grady v. Sparling (1960) S.C.R. 806, 
that the offence of careless driving was within the provincial 
legislative power; that is, that the federal government has made 
"advertent negligence" a criminal offence but had not occupied the 
field insofar as '" inadvertent negligence" . Then in 1966, it was 
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held in ~1ann v. R. (1966) S.C.R. 238, that the offence of dangerous 
driving ~~ 21 (".f)) did not create a crime of "inadvertent negligence," 
and so again a provincial offence of careless driving was upheld. 

However, the relationship of dangerous driving to criminal 
negligence and the question whether mens rea was a necessary ingredient 
to the offence of dangerous driving continued to trouble the courts. 
In Binus v. R. (1967) S.C.R. 594, Cartwright, C.J., for the majority, 
held that '"advertent negligence" was necessary, while Judson J. approved 
of the reasoning of Laskin J.A. in the Court of Appeal as to proof of 
mens rea being unnecessary in the sense of either intention to 
jeopardize the lives or safety of others or recklessness as to such 
consequences, but rather that it be shown that the accused did not 
drive with the care that a prudent person would exercise in the 
circumstances. and that, in failing to do so, in fact endangered the 
lives or safety of others. In short, he held that the test was ob­
jective and the mind of the driver immaterial! 

Then in Peda v. R. (1969) S.C.R. 905, Judson J, carried the 
day with terse reasons which leave us in confusion. He simply said 
that dangerous driving defines the offence within itself and it is 
not necessary to relate it to "inadvertent negligence." But that 
does not mean that proof of "inadvertence•· or mere negligence was 
sufficient for conviction of dangerous driving: R. v. Prince (1970) 
2 c.c.c. 213. 

Provincial Offences 

The major provincial offence is careless driving, under the 
Highway Traffic Act, which carries a maximum penalty of three months 
imprisonment plus $500 fine or both and a minimum fine of $100. To 
convict of this offence, it is necessary to show that the accused 
drove either without due care or attention or without reasonable 
consideration to others. Proof of intent to do so is unnecessary. 
A driver is not required to exercise an objective standard of care 
and skill or perception, but only that of an ordinary prudent driver, 
and this standard is constantly shifting in accordance with traffic 
conditions. Moreover, the driving must fall below the standard 
so as to be considered a breach of duty to the public and such 
deserving of punishment by the State . 

Similar problems of proof arise in proof of intent to escape 
civil or criminal liability in the offence of failing to remain at 
the scene of an accident under the Criminal Code. Again this has led 
to the province enacting an offence of failing to remain which requires 
no proof of intent. 



-39-

The drinking offences of driving, or being in care or control, 
while impaired or with over SO mgm. of alcohol technically require 
proof of guilty intent . This has been limited simply to proof of 
voluntary ingestion of alcohol, or drugs, as the case may be . 
Ignorance is no defence. The only case where defence of lack of 
intent was sustained was~· v. King (1962) S.C.R . 746, when the 
dentist injected sodium pentothal into the accused without advising 
him as to the effects. 

Generally, intent is criminal negligence as shown by evidence 
of high speed, repeated infractions of rules of the road, and often 
by proof of consumption of alcohol. 

Then there are the provincial rules of the roadloffences of 
absolute liability which carry maximum fine of $50. There are a 
considerable number of these and they are quite specific in their 
terms. It often becomes difficult for a police officer to lay the 
appropriate charge, and out of an abundance of cautions, the tendency 
is to lay the more serious offence of careless driving. 

My own view which I have expressed in an article, "ll'hat is 
Dangerous Driving?·• 7 Criminal Law Quarterly 297 at 304, is that the 
logical scheme or progression of major traffic offences would be much 
simpler if Parliament enacted careless driving or "inadvertent 
negligence" of a dangerous nature as a criminal offence, punishable 
by indictment or summary conviction at the option of the prosecution. 
The potential penalty now in the provincial section is too great for 
a provincial offence. The offence of dangerous driving as it now 
exists could be repealed and there would be simply the two offences 
under the Criminal Code, with minor rules of the road offences in 
the Highway Traffic Act. 
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Introt?.uction to Topic B: 

I . 

To what extent do current enforcement practices in 
Ontario reflect the principles established in 
discussions of topic A above, and to what extent 
do they appear to reflect other principles? (A 
brief summary of current enforcement patterns in 
Ontario will be presented, and special attention 
will be given to the reasons for the adoption of 
these practices). 

Nr. P. C. Stenning, Senior Research Assistant and 
Special Lecturer, Centre of Criminology, University 
o; Toronto . 

For a summary of ~lr . Stenning' s remarks see the Rapporteur's 
Report, at pages 12-14. 
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Introduction to Topic C: 

I . 

What evidence is there as to the effectiveness of 
criminal sanctions as they are now applied? To 
what extent is this evidence adequate, and how 
could it be improved? 

Deputy Chief J . W. Ackroyd, Metropolitan Toronto PoZiae 

Enforcement of criminal sanctions as applied to traffic basically 
involves two general functions: (1) Police Traffic Law Enforcement, and 
(2) Court Traffic Law Enforcement. The effectiveness of criminal 
sanctions depends upon their correct and proper application at both 
levels. 

Traffic laws, like all other laws, reflect the beliefs, behaviour 
and standards agreed on by society. They do not relate to behaviour 
~o~hich is necessarily bad in itself, as are laws against theft, assault, 
indecency, etc. They exist in order to identify and encourage behaviour 
in accordance with the accepted pattern, and to deal with those who will 
not conform, and thus aggravate the hazards of traffic movement. 

The police believe that the enforcement of traffic laws, 
particularly those categorized as 'hazarduous moving violations', 
followed by properly applied criminal sanctions, will influence 
driver behaviour in such a manner that both violations and accidents 
~o~ill be lessened, provided that the motorist is aware that this en­
forcement will be constant. 

Although there is only limited information readily available as 
to the effectiveness of criminal sanctions, all of which are very de­
bateable, I have some examples I would like to discuss: 

1. A good example is found in the point system presently in use in 
Ontario. Under this method, as you are probably aware, a motorist 
convicted of a violation is assessed a certain number of points, de­
pending on the offence. When the driver has accumulated six points, 
he receives a letter from the Minister noting the fact that he has 
used up so many points and advising him of what he may expect if he 
continues to disobey traffic laws . At nine points, the offender is 
called in £or a personal interview, and driving faults are explained. 
After losing fifteen points, his driver's licence is suspended. 



The fact that this system is effective is borne out by the 
f ollowing figures: 

Warning Letters 1970 75,451 
(6 points ) 1971 77,592 (increase) 

Interviews 1970 28,744 
(9 points ) 1971 26,128 (decrease) 

Suspended 1970 5,609 
(15 points) 1971 5,496 (decrease) 

Even though warning letters were up over the two year comparison, 
interviews and suspensions were down. 

2. An article entitled "The Case for Improved Traffic Enforcement 
in Chicago' ·*covers a comparison of enforcement during the first 7 
months of 1959 and 1960, and accidents for the same period. The 
survey points up the fact during this period traffic charges dropped 
35%, while accidents increased 15%. 

This article also noted " that the greatest decrease in traffic 
deaths came in 1957, the year enforcement of hazardous moving 
violation laws was at its highest level. There were 38 fewer deaths 
in 1957 than in 1956. " Chief Madl, then the Chief of the Chicago 
Force, went on to emphasize, "Th.ere is strong statistical evidence 
that districts with low enforcement records are more likely to have 
an increase in accidents than districts where arrest (summons) levels 
have not fallen so severely. All evidence favours a much higher level 
of enforcement in every police district in Chicago as the most 
immediately effective way of reducing accidents. " 

3. On July 1st, 1971 the legal age for the consumption of alcohol 
was reduced from 21 to 18 years of age. The following statistics 
will indicate (1) the effects that this had on the number of charges 
laid on this age group for "Ability Impaired"; and (2) the number of 
accidents for the same age group while the drivers were under the 
influence of liquor or their ability was impaired by alcohol: 

*In Chicago Traffic Safety Review, September 1960. 
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Abilitz: ImEaired Charges 

Jan. l to Maz: 31 Jan . l to Dec. 31. 

1970 48 84 

1971 362 681 

1972 494 831 (to Dec. 13) 

Accidents 

1970 - Fatal 

Personal Injury 24 71 

Property Damage 44 107 

68 179 

1971 - Fatal 

- Personal Injury 33 134 

- Property Damage 36 137 

69 272 

1972 - Fatal 3 

- Personal Injury 62 181 to Dec. 6 

- Property Damage 70 241 

133 425 
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.\. At the present time, the statistics from a survey "The Effects 
of Enforcement on Driver Behaviour' ", commissioned by the Ministry of 
Transport (Canada), are being analyzed. The study, under the direction 
of De Leuw Cather (Consulting Engineers), commenced last summer and 
was divided into five phases: 

Phase I Organize Study 

Phase II Base Conditions Survey 

Phase III Survey with Increased Enforcement Level 

Phase IV Return to Base 

Phase v Screening and Report 

Basically, seven intersections were chosen for the survey . One 
was used as a control and while it was kept under constant observation 
as to violations, conflicts and enforcement, no special action was 
taken . As to the other six intersections, after four weeks of 
observation (Phase II) various degrees of police enforcement were 
applied for four weeks (Phase III) and the effects were noted . At 
the end of this period, the police enforcement was removed and the 
effects were again noted for a further period (Phase IV) . The study 
is currently in Phase V and will be completed in January. 

While the findings are not yet completed, a preliminary perusal 
of the results shows a decrease at the majority of intersections in 
violations and conflicts during the period of police enforcement, and 
I believe a SUbstantial decrease during that period in the number of 
accidents. 

Concluding Remarks 

In the original topic, you asked the question "To what extent 
is this evidence adequate, and how could it be improved?" In my 
opinion, the evidence is not conclusive or adequate. 

The weather conditions are never mentioned in regard to studies. 
On a clear, dry day in Metropolitan Toronto there is an average of 
about 110-115 accidents ; during the poor weather (rain, snow, freezing 
rain, etc.) there is an average of about 225-250 accidents. 

Perhaps we could extend the current study "The Effects of En­
forcement on Driver Behaviour" , or conduct a new study to look at 
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which type of criminal sanction or non-criminal sanction is most 
instrumental in reducing accidents: the monetary fine (should it 
be more or less severe or even eliminated); the value and type of 
demerit point system; the effect of loss of driving privileges; the 
question of maximum and minimum fines (do we give too much leeway to 
the traffic judge, resulting in inconsistent sentences?). 

Also, possibly a survey could be conducted by means of a 
questionnaire to Police Forces throughout the province, asking such 
questions as: 

(a) What was your traffic enforcement in the years 1969, 1970, 
1971 and 1972? 

(b) What were your accident statistics in the years 1969, 1970, 
1971 and 1972? 

(c) Has your jurisdiction changed any aspect of its enforcement 
program (more attention to pedestrians, increased speed 
enforcement, etc.)? 

(d) Is enforcement in your area selective? 

(e) Are you generally satisfied with the sentences given to 
violators? 

(f) What, in your op1n1on, would be the best type of fine 
(money, points and suspension, immediate suspension, 
etc.)? 

2. Mr . A. M. Gartshore, Deputy Regis t rar of Motor Vehic Zes, 
Ontario Mini s t r y of Transport ation and Communicat ions. 

In reviewing the background papers circulated prior to this 
workshop, I was struck by the careful study and informed speculation 
which had been applied to many of the factors and facets of the subject 
which we have gathered here to consider. 

It is apparent that such matters as the philosophy of enforce­
ment, the reaction of the motorist as related to his real or imagined 
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status, social background, sex and temperament, the projected image 
of the police and public attitudes toward traffic law, have excited 
interest and study. Perhaps because it could be considered self­
evident, the reason for existence of a body of statutes and regulations 
as large and complex as our traffic law does not appear to have 
received comparable attention. 

It is an accepted truism that a law which is not respected 
cannot be enforced, whatever sanctions a violation may carry, and 
I am sure that most of us will agree that traffic offences are 
generally considered to be trivial, if not even laughable. This 
leads me to base a train of thoughts on the reasons for the exis­
tence of such a law, in the hope that this will indicate what should 
be expected from criminal sanctions in the way of effectiveness. 

Primarily, it may be said that the traffic laws are intended 
to provide an environment for the orderly movement of traffic so as 
to minimize congestion and frustration and to ensure the fastest 
possible point-to-point movement of motor vehicles. Coupled with 
this, an atmosphere of predictability is engendered, largely elim­
inating the need for intuitive or diagnostic thought by the driver 
as he f aces traffic situations. As a result of these effects, there 
is a reduction in potential vehicular conflicts which may develop 
into collisions resulting in loss of life, injury and property 
damage . 

Turning to identification of those who benefit by the existence 
of this legislation: while every person who uses the highway or its 
irr~ediate vicinity by any means or for any purpose, will be safer in 
life, limb and pocketbook as a result of a reduction in collisions, it 
is the driver himself who stands to derive the greatest good from 
universal compliance with the rules of the road . It should, therefore, 
be worthwhile to try to identify his reasons for failing to comply, 
to the extent indicated by the number of convictions for vimlations 
in relation to the minimal time that each motorist is under surveillance 
by enforcement officers. 

However complete programs of driver education and examination 
may be , there will always be those who do not know or have forgotten 
what the law is. Others will be careless, distracted, fatigued or 
otherwise not functioning at a reasonable level of effectiveness. 
Some, no doubt, are possessed of a natural perversity which causes them 
to violate wilfully, in spite of, or even because of, their knowledge 
of the law, while others again probably have a genuine desire, either 
permanent (or more likely temporary) to kill and maim. 
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The imposition of criminal sanctions will probably have a 
measure of effectiveness in only those cases where the motivation 
falls into one of the last two categories, either as a general de­
terrent or as a deterrent to recurrence of the offence due to the 
severity of the retribution exacted. It is unlikely that a severe 
penalty will be effective where the violator is ignorant of the 
nature of his offence, which he may never discover if he pleads 
guilty. By the same token, punishment is not an accepted remedy 
for poor memory or temporary physical incapacity. 

It follows that the body of available evidence as to the 
effectiveness of criminal sanctions as a means of changing or 
controlling driver behaviour is suspect, since it has been applied 
to all violators while its potential for good can only apply to a 
minority of offenders. 

I submit that the first question posed cannot be answered 
adequately on the basis of the facts presently available. We will 
require data on the reasons why offences are committed before an 
assessment can be made of the effectiveness of criminal sanctions in 
those cases where results can be reasonably expected. Such d~ta 
cannot be obtained by consideration of generalities: why a person 
acted in a certain manner at a certain time and place is not 
necessarily related to what sort of person he is, a lthough a 
relationship of probability may be uncovered in the course of 
investigation. 

Perhaps research into behaviour motivation of a random sample 
of violators would furnish a factor which could be applied to the 
general mass of available data on recidivism and thus establish the 
validity of such data when related to a corrected base figure. 
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Introduct ion t o Tot~-!-c D: 

I . 

Is t he present range of criminal sanctions adequate? 
Is the present application of criminal sanctions 
appropriate? To what extent are changes in the 
range and applications of these sanctions needed? 
\\'hat innovations are practicable? 

Dr . W. Schmidt, Associate Director of Research at the 
ALcohoLism and Drug Addiction Research Foundation of 
Ontario . 

Until relatively recently, the principal focus of interest has 
been the role of alcohol in accidents, rather than the role of the 
driver who uses it. This approach asswned that drinking drivers 
constitute a random sample of the general population with respect to 
their drinking habits. As far as safety is concerned, it was widely 
held that the drinking driver is a casual drinker who has had an 
accident probably chiefly because of a misguided notion of his ability 
to function adequately under the influence of alcohol. 

Over the last decade several systematic attempts have been 
made to determine the drinking habits of drivers involved in accidents. 
In these investigations it has been shown that there is a high pre­
valence of excessive drinking patterns and alcoholism among those 
persons who have been using alcohol and are subsequently involved in 
traffic accidents. Although it is not possible at present to make an 
exact statement concerning the proportion of excessive and patho­
logical drinkers in populations of drinking drivers, it has become 
evident that the drinking driver is, to a significant extent, a 
problem of alcoholis~, and may therefore represent a matter of treat­
ment and preventive medicine as well as legislative measures. 

This has important implications for those law enforcement 
agencies charged with the responsibility of dealing with such offenders. 
For example the reinstatement of a driver's license suspended for im­
paired driving was largely dependent on proof of financial responsibility 
(insurance coverage). In the light of the findings summarised above, 
this procedure alone appeared to be inadequate. A more satisfactory 
approach would require that drivers convicted for a drinking driving 
offens e submit to an assessment of their drinking behaviour and, 
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dependent on the outcome, participate in a re-education program 
initiated by the courts or, if necessary, obtain treatment for 
alcoholism as a condition of license reinstatement. Such measures 
were proposed to the Ontario Department of Transport in 1961 as a 
result of a series of investigation by researchers of the Addiction 
Research Foundation. It has been suggested, then, that such a 
system would represent a realistic attempt to rehabilitate a group 
of drinking drivers in a manner adjusted to their pathology . 
However, the proposal was not accepted. 

More recently, re-education and rehabilitation programs for 
such drivers have been introduced in the United States. The best 
known is the "Phoenix, Arizona Program" which has been well de­
scribed in the literature. Initial attempts to evaluate the 
effectiveness of this approach have indicated some success. However, 
it must be noted that the very low rate of recidivism in drinking 
driving offences make such evaluations very ~ifficult. Very large 
samples and long periods of follow-up would be required for a more 
definite assessment of the usefulness of this approach. It should 
also be pointed out that this me thod, being restricted to the 
prevention of recidivism, can only have a ve -y minor impact on the 
problems of alcohol-related accidents. For example if all drivers 
convicted for such offences in one year were effectively removed 
from the driving population in the subsequent year, the potential 
reduction in all alcohol-related traffic accidents would be too small 
to be measurable in general populations. Thus the "Phoenix'· approach 
should be seen as only a minor part of an overall program . The 
latter will have to aim primarily at the prevention of ''first 
drinking-driving offences" which contribute the most important aspect 
of the problem. 

2 . Mr . E. Murphy, Q. C., Crown Attorney in Barrie, Ontario . 

We regret that, at the time of going to press, a copy of 
Mr. ~lurphy's remarks to the 1\'orkshop was not available for publication. 
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Introduction t o Topic E: 

I . 

\\hat evidence is there as to the effectiveness of 
non-criminal sanctions as they are now applied? To 
what extent is this evidence adequate, and how could 
it be improved? 

i-tr . D. W. Farren, Director o Systems Research Branch, 
Ontario !l.inis t r y of Transpor t ati on and Communications. 

May I firstly put forth some thoughts to give a more definitive 
understanding of sanctions as I interpret them. 

In the first instance, while driving is a privilege, the use 
of the highway by the public is a right deriving from public ownership 
and deserving regulatory and legal protection. The area of control 
governed by regulation and/or non-criminal sanction is that which 
in the preventive sense ensures the use of a public facility in a 
manner that will not jeopardise or interfere with the efficient, safe 
and proper public use of the facility. 

The area covered by criminal sanction relates to control, by 
retribution under the criminal law, of the operation of a motor 
vehicle in a manner dangerous to life, limb and property of others. 
There are four categories of guilt overlapping from one area into the 
other . They are inadvertent f ailure, knowledgeable negligence, 
purposeful disregard and premeditated misuse with mal-intent. These 
levels of guilt require the exercise of discretion in the application 
of both non-criminal and criminal sanctions and we should not therefore 
over-simplify or categorize these procedures. 

In my previous work in highway design, we concentrated our 
efforts on improvement of the roadway and the roadside environment. 
Over the years it becamt increasingly obvious that while these efforts 
were hoth justified and effective, they appljcd in only about 10% of 
accidents and fatalities. The other 90% were related to human or 
vehicle deficiencies and with this being the overwhelming factor, the 
overall accidents and fatalities continue to rise inexorably. In 
coroners' inquests that I attended, the primary cause of traffic 
accident fatalities could be pinpointed inevitably to failures that 
1\·ould not have occurred if the driver had been better qualified and 
the vehicle in better condition through the effective application of 
non-criminal sanctions i n a preventive way. These two observations 
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indicate that non-criminal sanctions and their current method of 
application are not very effective and warrant careful study and 
research aimed at improving their effectiveness. 

1\Te might possibly benefit from a more positive approach in 
a number of areas. Our present driver teaching is at the discretion 
of the driver and gauged to bring him to that minimum level of 
ability permissible for licensing. Possibly we should aim for a 
planned education programme as a mandatory part of the school 
curriculum that would include highway physical and operating 
characteristics, vehicle dynamics, environmental effects and 
driver capability and reaction. 

In the matter of seat belt usage, we are trying to convince 
drivers to use them by advertising and informative publications. In 
the positive sense, we should consider introducing regulations re­
quiring them to be used and by adjusting awarded injury damages 
according to whether or not the injured person took reasonable pre ­
caution, by use of his seat belt, to protect himself from injury. 
Apart from reduction of injuries, mandatory usage may also be 
justified since it holds the driver in position to control his car 
under sudden and erratic changes in vehicle velocity or direction, 
and in preventing disabling injuries in minor accidents, leaving 
the driver able to manoeuvre to avoid secondary collisions. 

In respect to drinking drivers, instead of the negative 
approach of "catch and punish", we should consider introducing a 
drunk driver rehabilitation clinic programme. 

It is these positive and total-systems principles that may lead 
to an effective research programme in the development of more effective 
non-criminal sanctions. 

2. Mr. L. Lonero, Research Officer, Systems Research Branch, 
Ontario Ministry of Transportation and Communications. 

In many jurisdictions drivers' conviction r ecords are followed 
by t he driver-licensing administrative authority, under what are 
commonly referred to as '"point systems". These systems identify 
drivers who collect convictions at a rate above some criterion, and 
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then subject them to a rch~bilitative or punitive procedure . These 
t ake various forms, ranging from warning letters, to interviews or 
~eetings . to licence suspension. 

A number of rehabilitative programs have been subjected to 
experimental study with control groups, which gives this area an 
unusually large and solid body of evidence bearing on program 
effectiveness. Unfortunately, the evidence indicates that most of 
the programs are ineffective in reducing subsequent collisions 
(although they commonly reduce subsequent convictions). Kaestner 
(1968) reviewed several such studies, concluding that two of the 
programs had "probably' reduced subsequent collisions when compared 
to no treatment. Even this conclusion however, is open to con­
siderable question on methodological grounds. A principal criticism 
is the "no-treatment" type of control group used for the comparison. 
~lcBride and Peck (1969) showed that a 1~arning letter could affect 
collisions, so a ' 'no-contact" control is not really appropriate. 
Achieving random group assignment of subjects and the handling of 
those who refuse to cooperate are common methodological problems 
in this type of research. 

In a study of eight programs, ~Iarsh (1971 ) concluded that one 
of them had been effective, although the difference did not approach 
the usually accepted levels of statistical significance. An 
experimental Driver Improvement Program in Ontario (Wilson, Lonero 
and Brezina, 1972) found a significant, though short-lived, effect 
on treated drivers as compar ed to a warning-letter control group. 

In terms of formal scientific adequacy, the evidence in this 
area is better than in most related areas. Relatively early it was 
recognized that experimenta l controls were necessary because of the 
tendency for the subject dri vers, who were selected on the basis of 
short-term poor records, to spontaneously improve. The recognition 
of the need for experimental control has not yet penetrated all areas 
of the traffic safety field. 

In terms of the effectiveness of the programs on which this 
evidence bears, the following conclusions seem defensible. It is 
relative ly easy to achieve some beneficial effect on high-violation 
drivers with a minimal contact, but it seems very difficult to 
achieve a lasting additiona l effect on their subsequent collisions, 
even with very elaborate and costly programs. Some programs have 
shown significant short-term effects or possible longer-term effects, 
and these may be seen as leads for further work to1~ard making non­
criminal sanctions an effective tool in the effort to make road 
travel safer. 
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Introduction to Topic F: 

I . 

Is the present range of non-criminal sanctions adequate? 
Is the present application of non-criminal sanctions 
appropriate? To what extent are changes in the range 
and application of these sanctions needed? What 
innovations are practicable? 

!1!> . E. G. Paul, Traffic Safety Co- Ordinator, Govei'rllTlent 
and PUblic Affairs Department, Canadian Automobile 
Association . 

The Canadian Automobile Association, as a policy, believes the 
use of non-criminal sanctions is an effective method of controlling 
driver behaviour, but this type of sanction should be expanded to in­
clude the following: 

There should be identification of the various modes of transport 
in relation to the different skills required to operate them efficiently 
and safely, following which, any driver's licence issued by the 
Registrar would specify the type (types) of vehicle the holder is 
qualified to operate. 

There should be government-approved refresher courses established 
throughout a jurisdiction for drivers to upgrade their knowledge of the 
rules of the road, learn of new driving techniques, and then periodic 
re-examination of all currently licensed drivers, regardless of age, 
should be introduced. 

Licensing regulations should give recogn1t1on and incentive for 
the successful completion of driver education programs that include 
both theory and behind-the-wheel training for new drivers. 

The insurance industry should also give favourable recognition, 
to reduce rates or other incentive, for those drivers who have 
successfully completed an approved driver training course. 

The demerit point system should be structured to identify 
dangerous drivers, following which, the Registrar should insist on 
the successful completion of a refresher course. 
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The demerit point system can give incentives by g1v1ng merit 
point credits for those who have enrolled in and successfully com­
pleted a refresher course. 

In conclusion, we feel that there is insufficient research to 
indicate how effective criminal and non-criminal sanctions are on 
driver behaviour, and that Canadian research programs be directed 
to producing some of the answers. 

2. f4r . E. H. S. Piper, Q. C., General Counsel for the 
Insurance Bureau of Canada . 

There are really only two main ways in which the insurance 
industry can be seen to be contributing at the present time to 
the development of non-criminal sanctions in the area of driver 
control. These are: 

1. Relegating the applicant for insurance to the assigned risk 
plan as in the old days, or the facility as it is now known under 
which the amount of protection he can obtain through insurance is 
somewhat limited and under which he is subject to specified sur­
charges in the event of certain driving errors or convictions 
under the Highway Traffic Act or the Criminal Code. 

2. Insurance companies keep a close eye on the driving abstracts 
supplied by the various governments of Canada and companies are 
rapidly developing a system of applying surcharges according to 
the number of demerit points which are recorded against any particular 
driver . This is in complete accord with the systems of insurance in 
force in those provinces where provincial monopolies have been 
established in the field of basic automobile insurance. 



- 56-

Introduction to Topic G: 

I . 

What contribution to road safety can be made by the use 
of (a) indirect sanctions, and (b) positive incentives, 
in both the criminal and non-criminal control sys t ems? 
\\nat innovations are worth trying? 

Pro f essor G. J . S. TliZde , Department of Psychology at 
Queen's Universi t y, Ki ngston, Ontari o. 

SOlE PSYCIIOLOGICAL ASPECTS OF SANCTIONS AS MEANS OF 

CONTROLLING ROAD-USER BEt~VIOUR 

It would seem that during this seminar we have focussed our 
attention so far mainly upon drivers who incur accidents repeatedly, 
and upon those who are frequent violators of the highway code. This 
emphasis would appear to be entirely in line with the interest of 
criminology in the habitual offender, the protection of society from 
this individua l, and the possibility of rehabilitation. 

However, it must be borne in mind that only a relatively small 
percentage of all accidents are incurred by accident-repeaters . 
Various studies have resulted in different estimates of this percen­
tage, but it mi ght be assumed with a reasonable degree of confidence 
that only approximately 3% of all accidents could be avoided if all 
drivers who have one or more accidents in a two-year period were 
removed from the roads. In other words only a very limited per­
centage of accidents can be attributed to theiindividuals called 
accident-repeaters . 

This does not mean that they are of no interest from a legal or 
accident-prevention point of view, but their importance to the total 
accident picture should be viewed in the right quantitative perspec­
tive. ~loreover, the identification of accident-repeaters is 
complicated by the fact that some drivers will have more than one 
accident due to chance factors rather than to inherent individual 
characteristics. 

It might be useful, therefore, to focus our attention upon the 
behavioural effects of the law and enforcement practices upon the 
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population of drivers in general. Two major factors would seem to 
determine the deterrent effect of sanctions: their subjective 
probability and their costs to the individual. Subjective probability 
depends upon objective probability among other things, and research 
studies in risk-taking behaviour suggest that very low frequencies 
of detrimental effects are treated by the human individual as if 
they were zero frequencies; regardless of cost . In other words in 
such cases behaviour is not influenced at all. It is difficult to 
say to what extent this is true for traffic sanctions, but the fact 
that, according to at least two studies, excess of the speed limit 
by 10 m.p.h. or more is followed by a fine once in about 7,000 cases 
of actual violation, would seem to justify some reflection on this 
matter. Increasing the probability of sanctioning might be con­
sidered to overcome this situation, but it is not without its 
dangers. It might lead to an increased unpopularity of the police 
among average citizens and therefore have unfavourable side-effects 
upon the healthy functioning of society in general. 

There have been several empirical studies of the effect of the 
physical presence of police constables on the roads and streets upon 
driver behaviour. Syvarnen in Finland studied the effect of the 
presence of a patrol car upon the perception of a traffic sign. It 
was found that the presence of a supervisory police vehicle signifi­
cantly decreased the perception of the sign. ~~en parked at a 
critical distance from the sign, the supervising police vehicle loses 
this effect. In a French study by ~1ichele ~1onseur, moreover, it was 
found that the presence of police officers did increase the com­
pliance rate with speed linits, but she also observed that drivers 
had a tendency to increase their speed a little farther down the 
road and more so than they would when no policemen were present 
("catch-up effect" ). I have been told that according to a current 
study in Toronto, the presence of policemen at some intersections has 
a decreasing effect upon violations and traffic conflicts, but a 
systematically enhancing of effect in one particular intersection. 
Another study, by some of my students in Kingston, showed a definitely 
beneficial effect of the presence of police constables upon pedestrian 
violations. 

The police constitute a physical representation of the law along 
the roads and streets, and so do signs and signals in a different way. 
Rumar and Johansson in a study carried out in Sweden found that on the 
average only about SO% of all road signs are perceived by drivers. 
On the basis of Crawford's experiment in Britain it may be concluded 
that because of the decisional uncertainty about stopping or going 
when the amber light comes on, some accidents are bound to happen because 
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of the presence of traffic lights: i .e., some accidents are "built in" 
into the traffic control systeM. ~ccording to Box in the United 
States, and Roer in Canada, traffic signals such as yield and stop 
signs and traffic lights, have no beneficial effect upon safety, and 
a recent study in West-Berlin came to the same conclusion. 

Obviously, more research and better ideas for implementation 
are necessary to enhance the safety promoting effects of the "physical 
presence of the law'" on the road, if one wants to influence the driver 
population as a whole. 

Democratic societies are characterized by the fact that the 
authori ties such as the police and the courts mainly involve them­
selves with the individual citizen when the latter trespasses some 
law, and the ensuing action is largely one of punishment. On the 
other hand, psychological research on a very great variety of 
behaviours indicates that rewarding desirable behaviour has much 
greater and longer lasting positive effects than punishing unde­
sirable behaviour. Assuming that this also holds for traffic 
behaviour, one is compelled to investigate the merits of establishing 
rewards and incentives for safe and violation-free driving. Accident­
free driving might be rewarded in different ways, e .g . , by considerably 
reduced insurance rates, discounts for vehicle permits and licence 
renewal, congratulatory letters from the appropriate authorities, tax 
cuts, and so forth. Such rewards and incentives should be arranged in 
a way that is actually interesting, motivating and equitable according 
to public opinion, just as Brown has pointed out that punishments - in 
order to be truly effective - should match the seriousness of 
violations in agreement with the views of the road-using public. The 
legal implications of rewarding as well as punishing will have to be 
arranged in such a way that the public as a whole learns that it pays 
to accept lesser risks whenever or wherever they drive . 

In short, there seem to be three major areas of challenge to 
research and implementation regarding the effect of the law upon 
driver behaviour: 

a) the surveillance and enforcement activity of the 
police force; 

b) optimising the effect of traffic signs and signals; 

c) the introduction of incentive systems in order to 
reduce the level of risk acceptance throughout 
the population. 



-59-

References 

Box, P. C. "Intersections." Ch. 4 in his book Traffic Control and 
Roadway Elements - Their Relationships to Highway Safety . 
(Rev. ed.). U.S .A.: Highway Users' Federation for Safety and 
Nobility, 1970. 

Brown, I. D. Unpublished paper, now in press, for presentation at 
the First International Conference on Driver Behaviour, 
Zurich, October 1973. 

Crawford, A. "Driver Judgement and Error During the Amber Period 
at Traffic Light s," Ergonomics, 1962, 5, 513-592. 

~lonseur, 1. Unpublished personal communication, 1972. 

Roer, P. D. "Traffic Safety and Use of Intersection Control 
Devices," in Proceedings of the Canadian Good Roads 
Association, 1968. 

Rumar, 1-:. & Johansson, G. "Drivers and Road Signs: A Preliminary 
Investigation of Car Drivers to Get Information from Road 
Signs," Ergonomics, 1966, 9, 57 - 62. 

Syvarnen, M. "True Effect of Police Supervision on the Perception 
of Traffic Signs and Driving Habits," in T.A.L.J.A . 
Report o~, llelsinki, 1968. 

Wilde, G. J . S. "Social-Psychological Factors and the Use of 
Mass Publicity," Canadian Psychologist, January 1973, 
14:1, 1-7. 

2. Mr . E. H. S . Piper Q. C., GeneraZ CounseZ for the Insurance 
Bureau of Canada . 

I was asked to make some comments related to the safety promotion 
features which the insurance industry participated in . I give them in 
some kind of chronological order starting with the teenage safe driving 
rodeo which brought together young drivers from all provinces of Canada 
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in a championship test of driving abili t y following which the 
insurance industry, through the Canada Safety Council, provided 
the finances to provide the driver education teacher-training 
courses in all provinces of Canada. 

Anot her factor lies in the recent announcements by insurance 
companies that appropriate rate reductions will be made for those 
vehicl es which are fitted with bumpers capable of absorbing an 
impact force specified by the insurer . 

Yet another field lies in the promotion of safety films. 
Our film '' .os·• played a very prominent role in changing public 
attitudes about drinking and driving and when the Criminal Code 
of Canada was amended to make it an offence to drive with more 
than . 08% of alcohol in the blood, the government of Canada 
requested us to reissue and modernize the film with appropriate 
inserts showing the ~linister of Justice calling upon all Canadians 
to comply with the new law. 

I indicated also that the basic system of establishing rates 
within the insurance industry is based on what is known as a merit 
rating system whereunder those who are accident and conviction free 
pay substantially less than those who are involved in accidents 
giving rise to claims or who are convicted of driving offences. In 
t he commercial field, of course, we have fleet rating and the records 
of individual drivers can be closely scrutinized and the substandards 
can be either forced to improve their capabilities or else be subject 
to dismissal. 
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Sl.U'1N~Y OF ISSIJJ::S TO 1·.~-i!CH PRIORITY SHOOLD Rf. 

Hi THE SOCIAL CO~ITROL oc RO/l!l T~J\cFIC 

by 

Professor T. C. WiZZett, Chairman of the Workshop, 
Department of SocioZogy at Queen's University , 

Kingston, Ontario . 

1. As the conference indicated throughout its proceedings, the 
central problem in seeking change from an admittedly unsatisfactory 
and inefficient state of social control in this area is the necessity 
to base policy on unverified assumptions. It should be the aim of 
researchers to examine these assumptions and the most important are 
set out below. 

The Law 

2. It is assumed that the · majority" of motoring offences are not 
regarded as 'criminal' by either the judiciary, the police or the 
motoring public . This presumes that there may be a minority of 
offences that are thought to be 'criminal' and so appropriate to the 
criminal process. We need to have a substantial survey among the 
three groups cited above to find out the criteria they apply to 
motoring offences and offenders in making distinctions between them 
on the one hand, and between them and 'criminal' offences on t he 
other . Noreover, we need to know if there are differences between 
the three groups and upon what basis, if any, the differences exist. 
The aim should be ultimately to isolate a group of motoring offences 
and/or offenders that a majority of those surveyed assume to be 
appropriate to the criminal process . 

3. No social history of the law relating to motoring in Canada 
exists. Such a work is required to underpin the survey study referred 
to above. It should seek to show how and why attitudes to these 
phenomena have become what they are . 
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-+. A study is requjred of the feasibility of a national road 
traffic .:oclt tor Canada with conunon rules and sanctions for the 
whole nation. This might be linked with the social history referred 
to above. 

5. In jurisdictions where there has been separation between the 
cri~inal and administrative agencies in the processing of motoring 
violations and violators it is necessary to know what the experience 
h:ts been in "hard' terms, i.e. in regard to the incidence of 
fatalities (the ''hardest'' criterion of all in this area), and also 
in ··soft'' terms, e.g. in the impact on the persons who have passed 
throu&h the process. Such studies should not be concluded until 
the processes have been in operation for at least three years. 

Deterrence 

6. An intensive interview study is required to establish the 
driver's perception of the probability of detection in relation to 
a range of offences in which there is now a marked reliance on 
deterrence, e.g. impaired driving, failing to stop or leaving the 
scene of an accident, driving while disqualified. 

7. ll'e need to know what influence, if any, deterrent sentences 
have on motoring offenders by comparing two matched groups: those 
who "repeat'' and those who are not reconvicted or otherwise sanctioned 
for a road traffic violation within a specific period. The inquiry 
should be by interview and be concerned with the subjects' opinions, 
attitudes and beliefs; it should seek to bring out what these people 
think about sanctions in terms of both general and specific deterrence. 

8. 1\e need to know the views of drivers who have not been sanctioned 
about the ''things'' that deter them (specific deterrence), and those 
that they believe to deter others (general deterrence). Such a study 
could perhaps be combined with the project envisaged in paragraph 2 
above. 

Sanctions 

9. A full scale study is required of the applicability of probation 
to motoring offenders. It should proceed first with a study of the ways 
in which existing procedures could be utilized. A series of workshops 
in which experienced probation workers participated would be a possible 
rr.eans of developing ideas. An operational project might be set up using, 
in the first instance, impaired drivers who appear to be an obvious choice 
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for this kind of treatment. It might be profitable to attempt a focus 
on repeater offenders who would thus be in a position to compare the 
treatment with their experience of the less sophisticated sanctions. 
(It is doubtful if "controlled" comparative studies are feasible). 
There is much room for innovation in the utilisation of probation and 
some experimental projects involving the use of volunteer supervisors 
who are keen and knowledgeable drivers might demonstrate the potential 
of ' 'exemplar" techniques in altering attitudes among these offenders. 

10. A study is required of the factors used in imposing sanctions 
by insurers. A separate study is required of the impact of decisions 
by insurers consequent upon violations, i.e. how these affect the 
insured and the extent to which they are seen as sanctions. Such a 
study should include hidden costs of traffic incidents, e.g. civil 
actions, additional premiums, costs of losses and reptlirs borne by 
the insured under limited liability terms etc. It is necessary to 
know what is the experience of those who are, in effect, expelled 
by their original insurer by such means as demanding a very high 
premium; can these people find others to insure them and on what 
terms? 

11. A study is required of the factors that operate in the exercise 
of discretion by the responsible law officers in deciding whether or 
not to initiate criminal process or cautions after incidents involving 
the driving or riding of motor vehicles. 

12. Though it is not what we understand to be research, it would be 
valuable to canvas ideas concerning inducements or rewards that could 
be incorporated in existing arrangements for the control of drivers 
and riders. A prize essay with a substantial reward might be one 
method. 

Information 

13. A study is required of the precise nature of the information 
needed to evaluate enforcement of sanctions in the road traffic field. 
A comparative analysis needs to be done of all official statistics 
concerning road traffic in Canada overall and in the provinces. A 
study of recording practices at the lowest level of report-initiation 
is necessary. 
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~loti vat ion 

14. Research should be done into the .. definition of the situation" 
by serious motoring offenders in respect of dangerous driving and 
drunken driving prior to the offence behaviour. This may assist 
work on motivation, another neglected aspect of knowledge in this 
fi e ld. 
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