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CHAPTER ONE: ORIENTATION TO LITERACY

The Literacy Problem in Canada — A Summary of the Facts

These basic facts show the challenge to improve literacy performance among Canadians is far

In Canada, only about 58% of adults aged 16 to 65 have the basic reading skills they need
for most everyday reading.

A 1994 survey found that a significant number of Canadian adults have low literacy skKills.
Another survey nine years later (in 2003) found a notable improvement among the 5% of
adults who had the lowest literacy scores. But the average literacy score had not changed
much since 1994.

Some people who have low literacy skills come from vulnerable groups, but that isn’t the
whole story. This problem affects many people in the general adult population too.

How much education a person has and their level of literacy don’t always go together —
some educated people have low literacy skills.

People who don’t use their literacy skills enough can lose them.

from over.
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CHAPTER ONE: ORIENTATION TO LITERACY

The Information Source

More than 23,000 Canadian adults took part in the 2003 survey. This Canadian survey was
part of a larger International Adult Literacy and Skills Survey. Statistics Canada coordinated
the international survey, working with the Organization for Economic Cooperation and
Development, and other international organizations.

Seven countries took part in the 2003 International Adult Literacy and Skills Survey. In each
country, representative samples of adults were interviewed and tested in their homes.

How Literacy Is Measured

The definition of “literacy” used for the 2003 International Survey is “the ability to use and un-
derstand information that is fundamental to daily life at work, at home, and in the community.”
This definition is widely accepted around the world, including in Canada.

Using this definition as a starting point, the 2003 International Survey divided “literacy” into
four skills:

e Prose Literacy: The knowledge and skills needed to understand and use information
from texts.

e Document Literacy: The knowledge and skills needed to find and use information that is

presented in various formats, such as schedules, maps, tables, and charts.

« Numeracy: The knowledge and skills needed to do arithmetic and understand the num-
bers in printed materials.

* Problem-Solving: The process of solving problems by using goal-directed thinking and
action, when the person does not have a routine procedure to follow.

In this manual, we will focus on the first two skills — prose literacy and document literacy.

Everyone who took part was tested on these skills. Then, they were rated on each skill on a scale
from O to 500 points. Their prose literacy, document literacy, and numeracy scores were then
grouped into five levels of competency.

This is how the five cognitive levels are defined:

e Level 1 0—225 points This is the lowest literacy.
e Level 2 226—275 points

eLevel 3 276—325 points

e Level 4 326—375 points

e Level 5 376—500 points This is the highest literacy.
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CHAPTER ONE: ORIENTATION TO LITERACY

What the Skill Levels Mean

e The Government of Canada sets Level 3 as the minimum literacy that people need to cope
with the increasing information demands of our society. The Conference Board of Canada
believes that people need a score of at least 300, the midpoint in Level 3, to be considered
employable in an information society.

e A person who reads at Level 1 can only read short pieces of text and understand a specific
piece of information.

e Aperson who reads at Level 2 can read text only if it is written in clear language and has a
simple layout.

e Low literacy means more than having trouble reading marks on paper. A person with low
literacy may also have trouble organizing information, following a line of reasoning (even
when the information is given orally), and keeping track of a list of instructions.

How Low Literacy Affects People

Many adults with low literacy do not realize that they have a problem. Others know that they
don’t read well, but they won’t admit it to anyone. Either way, not being able to read well affects
their participation in society, and in the economy.

People with low literacy (those who read at Level 1 or Level 2) find it hard to do everyday
things. Here are some examples:

e Parents may not be able to help their children with homework.

e People may have trouble understanding the newspaper, so they don'’t find out about impor-
tant community notices and other information.

e Drivers who get tickets may not be able to understand the instructions on the ticket. This
could cause more legal problems for them later.

e People who can’'t understand contracts and due dates can develop financial problems.

e People who don’t read well may avoid reading their mail, which could lead to things like
getting their electricity cut off.

e Patients who don’t understand instructions from a doctor or from the pharmacy can't fol-
low those instructions properly. That could make their health problems worse instead of
better.

Who Has Low Literacy in Canada?

The average score for Canadian adults in prose literacy and document literacy is near the bot-
tom of Level 3. The average for numeracy and problem-solving is just below Level 3. (Remem-
ber that Level 3 is the minimum needed to function fully in our modern society.)
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CHAPTER ONE: ORIENTATION TO LITERACY

Only 58% of adults aged 16 to 65 score above Level 2 on prose and document literacy. That
means that about two in every five Canadian adults — 9 million people — can’t read well enough
to do everyday things. If we add in the people who are older than 65, that number goes up to 12
million Canadians.

The scores Canadians get on numeracy are even lower. Only 45% of adults aged 16 to 65 score
above Level 2 on numeracy.

Levels 4/5

Level 1 A person is not able to read at all or has very serious prablems with reading (22%)
Level 2 A person can read '.umﬁ:de language (26%)
Level 3 A person can read well enough to get along from day to day (33%)

Levels 4&5 People can read complex reading material (20%6)

Let’s look at some specific groups:

PAGE 8

Many senior citizens have only elementary school education, and their reading skills were
never up to today’s standard.

Many middle-aged people have let their reading skills decay.

Many younger people don’t read regularly. They get their news from television and radio.
They don’t read for enjoyment either — they get their entertainment from TV, movies, and
concerts. They lose their skill.

Some people who have poor reading skills experienced poverty, abuse, neglect, or discrimi-
nation as children and young adults that interfered with their learning.

Some children had learning disabilities when they were in school, and never became good
readers.

Some immigrants may be literate in their first language but struggle with English or
French. Others are not literate in their first language, and find it difficult to learn how to
read in a second language.
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CHAPTER ONE: ORIENTATION TO LITERACY

Canadian adults who took part in the 2003 International Survey were asked to give facts about
themselves and their backgrounds. Based on that information, Statistics Canada has put to-
gether this summary of facts about Canadians who have low literacy:

Level 1

3.1 million adult Canadians read at this level
1.4 million of them are immigrants

54% are male and 46% are female

60% are employed

12% are unemployed

Education:

e 50% have less than high school

e 30% finished high school

e 20% have post-secondary education

Level 2

5.8 million adult Canadians read at this level
1.2 million of them are immigrants

52% are male and 48% are female

70% are employed

8% are unemployed

Education:

e 28% have less than high school

e 37% finished high school

e 35% have post-secondary education
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CHAPTER ONE: ORIENTATION TO LITERACY

Literacy Demographics by Province

This chart shows the average scores of Canadian adults in the 2003 International Adult Litera-
cy and Skills Survey. Participants were rated on each skill on a scale from O to 500. The Gov-
ernment of Canada says the minimum score needed to participate fully in society is 276 (the
entry score for Level 3). Red scores are those below Level 3.

Document Prose

Province or Territory Literacy Literacy Numeracy
Newfoundland and Labrador 269 271 257
Prince Edward Island 281 282 269
Nova Scotia 284 286 272
New Brunswick 270 273 262
Quebec 273 275 269
Ontario 279 279 270
Manitoba 283 283 271
Saskatchewan 294 294 284
Alberta 290 289 281
British Columbia 290 288 279
Nunavut Territory 234 232 220
Northwest Territory 280 280 269
Yukon Territory 293 296 283

Comparing the Results among Provinces and Territories

Average scores for all the provinces and territories are in Level 3, except Quebec, New Bruns-
wick, Newfoundland and Labrador, and Nunavut. The average scores in these four regions are
in Level 2 for all three skills — prose literacy, document literacy, and numeracy.

In Quebec, there is no significant difference in prose literacy skill between Francophones and
Anglophones with the same education.

There are 9 million Canadians (16-65) who have low literacy. Seven million of them live in On-
tario, Quebec, and British Columbia.
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CHAPTER ONE: ORIENTATION TO LITERACY

Jurisdiction AB |BC [NS [NT |MB |PE |C* [ON | QC | NB | NFL

NU

Yukon Territory

Saskatchewan

Alberta

British Columbia

Nova Scotia

Northwest Ter-
ritories

Manitoba

Prince Edward Is.

Canada

Ontario

Quebec

New Brunswick

Newfoundland
and Labrador

Nunavut

* The C column is the overall average for Canada

Francophone Literacy

In Canada as a whole, 42% of adults scored below Level 3 in prose literacy. But we get a differ-
ent picture when we look at the average results for Anglophones and Francophones in different
ways.

Across Canada,

e 39% of Anglophones scored below Level 3
e 56% of Francophones scored below Level 3
In Quebec,

e 43% of Anglophones scored below Level 3

e 55% of Francophones scored below Level 3.

e The youngest, those aged 16 to 24, in both language groups did not have significantly differ-

ent scores.

Most of the Francophones who live outside Quebec are in New Brunswick, Ontario, and Mani-
toba. They were allowed to choose whether to take the test in French or in English. In this group,
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CHAPTER ONE: ORIENTATION TO LITERACY

e 61% of Francophones tested in French scored below Level 3
e 53% of Francophones tested in English scored below Level 3

In general, lower literacy levels among Francophones are caused by socio-historical and cul-
tural reasons. The biggest cause is differences in levels of education. In addition, the survey
found that when Francophones are compared with Anglophones who have the same levels of
education and income, the Francophones are less likely to read and write frequently in their
daily lives.

Literacy of Children and Youth

Children who have difficulty in school may not learn to read well. They may have trouble con-
centrating for reasons such as:

e hyperactivity

e poverty

e poor nutrition

e abuse (physical, sexual, or emotional)

e neglect

e disabilities

e racial discrimination

Each of these can be a major roadblock to a child’s education.

Students with low literacy skills are more likely to drop out of school before finishing high school.

Percentage of stuckents whe dropped cut of high schecl by age 19
25

Lewel 1 or bakaw Leel 2 Lewel 3 Level 4 Leweal 5

Reading proficiency level at age 15
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Source: Knighton, Tamara and Patrick Bussiére. 2006. Educational Outcomes at Age 19
Associated with Reading Ability at Age 15. Statistics Canada Catalogue number
81-595-MIE2006043.

The 2003 survey also found some interesting information about people who had dropped out of
school. An above-average percent of school dropouts:

e were born in Atlantic Canada

e were born in Quebec (this is particularly true of female dropouts)
e were Aboriginal

e spoke French in childhood

e have a disability

e have experienced learning difficulties in childhood.

Literacy of Aboriginal Canadians

In Manitoba and Saskatchewan, the proportion of urban Aboriginals with low literacy was
about ten percent higher than the proportion of urban non-Aboriginals. Younger Aboriginals
have higher literacy than older, but still lower than the Canadian average.

Also according to the 2003 International Survey,
e over 50% of Aboriginal adults in the Yukon have low prose literacy (below Level 3)
e 69% of Aboriginal adults in the Northwest Territories have low prose literacy

e 88% of Aboriginal adults in Nunavut have low prose literacy

Literacy of Immigrants

Nationally, adult immigrants scored significantly lower than people born in Canada on all four
literacy skills.

Some immigrants are literate in their first language but struggle with English or French. Others
are not literate in their first language and have difficulty becoming literate in English or French.

e On average, immigrants are better educated now than they were in past eras, but more of
them are from countries where neither English nor French is the main language.

e On average, immigrants whose first language is neither English nor French have lower
literacy than immigrants whose first language is one of Canada’s official languages.

< Immigrants whose first language is French or English have lower literacy than people who
were born in Canada.

Here are some specific facts and figures about immigrants who have low literacy skills:
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e 60% of immigrants have low prose literacy (below Level 3), compared with 37% of adults
who were born in Canada

e 37% of immigrants whose first language was neither English nor French have low (Level 1)
scores in prose literacy. Only about 18% of immigrants who have English or French as their
first language scored in Level 1.

Literacy and First Language

This table shows the average scores on all four literacy skills for adults born in Canada and
adult immigrants to Canada.

Prose Document Problem-

Status Literacy Literacy Numeracy Solving

Born in Canada 280 278 269 273

Immigrants whose first
language is the same as the 269 269 259 257
test language

Immigrants whose first
language is different from 234 238 235 230
the test language

Source: IALLS

Literacy of Older Canadians

Loss of Literacy with Aging
Literacy is not something that you pick up in youth and then own for the rest of your life. Over
time, people lose their literacy skills if they don’t use them regularly.

In the 2003 survey, more than 80% of seniors (over 65) scored at Level 1 or Level 2 in prose
literacy.

When people over the age of 65 are included in the statistics for Canadian “adults,” the propor-
tion scoring below Level 3 in prose literacy increases from 42% (9 million people) to almost
48% (12 million people).
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80 -

60 -

40 -

20 -

o]

20 -

40

60 -

80 - M Level 2 M Level 1 @ Level 3 O Level 4/5
100 -

16 to 25 26 to 35 36 to 45 46 to 55 56 to 65 Older than 65

Source: IALSS

Statistics Canada reports the average Canadian loses one school grade level in literacy skills
over a lifetime. For most people, the gradual decline in their reading ability begins around age
25, drops the most around 40, and tapers off until about age 55. Adults from lower socio-eco-
nomic backgrounds experience this most. Higher education modifies and even delays a decline
in skill but the pattern differs across provinces.

Scale score
325
300
k
_‘-‘-""‘—i—u.__
i \
250
225
10 20 30 40 50 60 70
Age
Saskatch 1 Alberta British Columbia Yukon Canada

POLICE AND LITERACY AWARENESS RESOURCE MANUAL PAGE 15




CHAPTER ONE: ORIENTATION TO LITERACY

Literacy of Unemployed and Underemployed Canadians

In general, Canadians who have lower levels of literacy are more likely to be unemployed or to
have low earnings. More than half of the unemployed adults in Canada scored below Level 3 on
the test of document literacy.

Low-income Canadians are more likely to have parents with a lower education level, and to
experience many problems, including difficulty with reading.

e 972,000 Canadians who scored at Level 1 are either unemployed or have low-income jobs
e 1,649,000 Canadians who scored at Level 2 are either unemployed or have low-income jobs

This means that roughly 2.6 million Canadians need literacy support to improve their quality of
life and raise themselves above poverty and persistent unemployment.

Causes that Contribute to Short-Term Literacy Problems

Adults may lose some of their literacy skills temporarily. This temporary decrease in reading
ability can be caused by personal or social stresses. These include:

e Lack of practice — people who haven't used their literacy skills recently may become rusty
e Experiencing harassment or abuse

e Physical health problems, including head injury or trauma

e Mental health problems

e Being confronted with legalese or police jargon

e  Stress because of family, personal, or work-related problems

e Feeling intimidated by a person, or in a particular situation

e Fear, such as fear related to legal difficulties

Any of these causes can interfere with a person’s capacity to focus, concentrate, process infor-
mation, and think clearly.
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CHAPTER ONE: ORIENTATION TO LITERACY

What Can You Do About It?

You will be better equipped to assess situations and deal with them effectively if you under-
stand more about the literacy difficulties that many people have. Being aware of how common
low literacy is and how it affects people will make it easier for you to understand some of the
behaviors you see in other people. For example:

e You can understand why people show what seem to be inappropriate emotions, so you can
manage the conversation differently to ensure better communication.

¢ You can improve relationships with the community by making sure that you communicate
clearly and in a way that works for the people you are in contact with.

e You can use tact and consideration in ways that will encourage enthusiastic cooperation.

e You can refer people to appropriate community service agencies.
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CHAPTER TWO: THE IMPACTS OF LOW LITERACY ON COMMUNITIES,
CRIME AND THE JUSTICE SYSTEM

Chapter Two: The impacts of low
literacy on communities, crime

How low literacy affects communities

In 2003, a Canadian survey of adult literacy asked people to describe how active they were in
their communities. Broadly, this is civic engagement. It involves things like being a member of
a political party, voting in elections, or being a volunteer for a sports team, school committee,
church group, or community organization.

People with low literacy often feel isolated and vulnerable. The report showed that people with
low literacy skills (Level 1 and 2) were less likely than those with higher literacy skills to get
involved in this way. In fact, half of those at Level 1 of the literacy scale said they were not in-
volved in civic activities in their communities. Only 20% of those with higher literacy skills said
they were not.

Percent

100

80

60

40

20

0

20

40

60
Levell Level 2 Level 3 Level 45

@ Not engaged M Engaged

People who are more literate are more active citizens. They feel involved in their communities.
They find and hold jobs, and raise healthy children who complete their education.
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CHAPTER TWO: THE IMPACTS OF LOW LITERACY ON COMMUNITIES,
CRIME AND THE JUSTICE SYSTEM

Low literacy and its impact on crime

Neighbourhoods with lower literacy rates have higher crime rates. And people who commit
crimes are more likely to have lower levels of literacy. So are victims of crime. Witnesses with
low literacy face many challenges when they are asked to provide statements or testify in court.

How is Canada’s prison population reflected in this analysis? Most Canadians would agree that
crime is high-level anti-social activity. The connection between low literacy and lack of civic
engagement may not cause crime but it can be seen as a factor that influences it, along with
other economic and social causes.

e Almost 7 out of 10 prisoners in Canadian jails before 1996 had low literacy skills.
e Prison literacy programs raise a person’s self-esteem along with their literacy skills.

e The positive outcomes of literacy training include getting the skills needed for steady em-
ployment and reducing the chance that someone will re-offend.

In communities across Canada, literacy offers people a better quality of life through better job
opportunities, continuing employment, more effective parenting, and active participation in
community life.

What higher literacy means in a community...

For politicians =>» It means voters are better informed.

For economists =>» It means the province, territory and country can be more produc-
tive and competitive on a global scale.

For educators =>» It means people have more knowledge and skills.

For people with low It means they can apply for better jobs with higher pay, improve

literacy skills = their self-esteem and health, read a bedtime story to their children,

help children with homework, play a role in their community.

What would higher literacy skills across Canada mean for those who work in law enforcement
and the justice system? Let’s find out.

How low literacy impacts the courts

Low literacy—and a lack of understanding about it—can affect both procedure and outcome in
the courtroom. Costs may increase, too, as when an accused launches an appeal on the grounds
of not having understood what was happening in court.

A person who does not fully grasp the terms of a probation or release order may be arrested
again and again. This takes up police and court time and damages lives by causing unnecessary
stress during the court process.
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CRIME AND THE JUSTICE SYSTEM

Court dockets overflow with cases about process, like failure to appear, breach of a probation,
being unlawfully at large, and failure to comply. Many offences against the Young Offend-
ers Act and the Youth Criminal Justice Act are essentially offences against the admin-
istration of justice.

These kinds of cases have risen from 22% of all cases in the early 1990s to 31% in the early
years of this decade. A similar increase exists in juvenile court.

What is it that the courts don’t understand about low literacy? A 1996 report by the John How-
ard Society of Canada described a need to:

e understand the difference between literacy and legal literacy

e arrange for support services for those with low literacy

e increase literacy awareness by court officials

e connect the courts with literacy organizations in the community
e identify the kinds of literacy problems people may have, and

» find ways to reduce barriers to information.

Understanding barriers in the system

The John Howard and Elizabeth Fry Societies, along with other social agencies, find that most
of their clients ask for help with legal paperwork. They also need help to read and understand
court documents and procedures at all levels of court proceedings.

A person involved with criminal justice must decide what to do at many points in the process.
They are confronted with a mass of information that they must:

1. understand
2. recall
3. actonin atimely way.

One of the main barriers they face is police jargon and legal language. This topic, and the ef-
fects of the court system on the accused, victims, and witnesses with low literacy are discussed
in detail in Chapter 4.
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CRIME AND THE JUSTICE SYSTEM

How justice may NOT be served

Low literacy can cause problems at all stages of the criminal justice process, from the first
police response to a complaint, to the investigation, arrest, and prosecution of a crime. The
problems extend to the parole system and rehabilitation of the offender.

At any stage, citizens involved with the system must be able to:
e answer questions

o fill out forms

e provide statements

e read documents.

Often, they must do so at a rapid pace. The written information they receive is likely to con-
tain unfamiliar legal language. What police convey orally may be obscured by police jargon. A
witness or crime victim who is intimidated by all this may hesitate to call police at all. For their
part, police may be frustrated by someone with low literacy skills who seems to be causing de-
lays when asked to read or write something. If the person refuses to cooperate at all, and if the
officer is not sensitive to the problem of low literacy, the whole process may fall apart.

e Incourt, a guilty person may walk free because a witness cannot answer questions clearly
or appears to talk in circles (a sign of thinking patterns common among those with low
literacy).

e The opposite may happen as well. An innocent person may be confused by the legal pro-
cess, and may even plead guilty because she can’t see any other way to make the problem
go away.

Everyone has a right to justice, whether or not they can read and write

Legal implications for police

A lack of awareness about low literacy and its impact can have serious outcomes for police. In
recent years, officers have even faced civil lawsuits.

In 1999, the Supreme Court of Canada (in R. v Evans) ruled that police cannot assume that
people with whom they communicate (by speaking or in written form) have understood fully.
The result is:

e aperson is not considered to be legally informed unless that individual has actually under-
stood the information given to them,

e police cannot rely on “mechanical recitation” of the standard police charge, and

e police “must take steps to facilitate understanding.”
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CRIME AND THE JUSTICE SYSTEM

The bottom line is that police policy and operations must take account of literacy issues. It's
a risk prevention measure just like wearing gloves when helping someone who is bleeding. In
civil suits, the courts have ruled that police departments have certain obligations, including a
duty to:

e train officers

e supervise their work

e accommodate those with low literacy skills

e ensure that communication results in understanding
e inform suspects of all information related to charges
e eliminate systemic discrimination.

Training is needed to make police officers more aware of the effect literacy has on their work
and the criminal justice system. An important part of law enforcement—the need for successful
prosecution—is at stake. Police need to be aware that failed criminal prosecutions have been
blamed on the handling of an accused or a key witness who has low literacy.

See Chapter 4 for more on duty to accommodate. That chapter also contains a literacy audit to
help you discover how well your policies are responding to low literacy.

How higher literacy reduces crime and the costs of crime

While poverty, unemployment, and feeling isolated or desperate may push some into a life of
crime, literacy training can provide many youth and adults with a chance to build a brighter
future.

At least 75% of adults in prison were persistent offenders in their youth. The evidence shows a
clear need to focus crime prevention on children living at risk of delinquency, and on the fac-
tors that put them at risk. Literacy training provides young people at risk with the skills they
need to find decent jobs and escape from poverty.

Offenders are three times as likely as the rest of the population to have literacy problems. Lit-
eracy training offers them a real chance to build a productive life. Prison-based education and
literacy programs pay off in fewer returns to prison. Study after study has confirmed this link.
And the economic and social returns far outweigh the original investment.

e With literacy and other training, people return to their communities with a more positive
self-image. They feel proud of what they have accomplished and the new skills and self-
esteem help them avoid one of the main causes of criminal activity — unemployment.

e According to the U.S.-based Rand Corporation, $1 million invested in prison space for ca-
reer criminals prevents 60 crimes a year. The same $1 million invested in programs to help
inmates graduate from high school would prevent 258 crimes a year!*
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Literacy and criminal rehabilitation

The evidence is clear that raising literacy rates in society will help to prevent and reduce crime.
Just as important is a need to offer literacy training to prisoners, to lower their chances of re-
offending.

The inability to read and write may not be a specific cause of criminal behaviour, but
e It makes daily life harder

e It causes people to feel like “outcasts” because their ability to take on a full role in society is
limited

e It can make prison programs less effective
e It limits job options for those released from prison.

In prison, those with low literacy are less likely to use the resources available to them, like
meeting with a Community Services Officer. They are also less able to benefit from the life skills
programs that may be offered or that a judge ordered them to take at sentencing. Anger man-
agement training and drug rehabilitation programs usually require reading so they may not be
helpful to an offender with low literacy.

Add literacy training to a prisoner’s choices, though, and the rewards are clear. A small Cana-
dian study shows that recidivist rates were between 5 and 30% lower, depending on the level
of literacy achieved. In one U.S. study, getting a college degree in prison reduced recidivism by
100%.

Education is an important way to help offenders prepare for a safe and successful return to the
community. Prison literacy and education programs give inmates a second chance at an honest,
healthy, and productive life.

A profile of low literacy among prison inmates

A 1998 survey of the effects of literacy programs on prisoners in Canada showed the average
grade level of education among federal inmates was Grade 7.5.

Inmates who took part in basic literacy programs scored at Grade 5.7 when first tested. The
typical literacy program student in prison “is significantly less educated than the average fed-
eral offender—this certainly qualifies them as in high need of the programming.” 2
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Low literacy in Canadian prisons, 2003,
Correctional Services Canada

Education or skill Prisoners entering a correctional facility

Inmates without a high school diploma 79 per cent

Inmates who tested lower than Grade 10 | 82 per cent

Inmates who tested lower than Grade 8 | 65 per cent

Canada’s prisons see reading and writing as the most basic and necessary skills for prisoners to
acquire.

Research in the early 1990s and in 1997-98 showed that inmates who completed Grade 10 had
a 21% fall in re-admission. A research report found that the kinds of intellectual skills gained
through Adult Basic Education (ABE) may give offenders an edge in dealing with life in their
community when they return to it. Increases in literacy also add to a person’s problem-solving
skills.

Can Educating Adult Offenders Counteract Recidivism? 1992,
Correctional Services Canada

The gains from literacy training can be significant: inmates who completed the ABE program
rose nearly three grade levels. Less positive data showed that completion rates over a five-year
period were only 22 per cent.

The study noted:

e Basic education programs help to address the serious literacy and educational deficits of
offenders, but those with learning disabilities need better support.

e Offenders with the weakest literacy skills are most likely to withdraw from literacy training,

so it’'s important to find ways to raise completion and retention rates.

e Basic education programs promote constructive activity or “normalization” in prisons and
may even promote more positive long-term attitude changes in offenders.

e New partnerships with literacy and other community service groups in the campaign to
raise literacy.

e Basic literacy skills help but more is needed to solve the larger social issues and provide
marketable job skills for this disadvantaged population.®
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How reading linked inmates and a community

In 2000, a unique program at Westmorland Institution in Dorchester, New Brunswick involved
65 inmates in a research project called Turning a New Page. #

During the project’s first year, more than 1600 children in 20 nearby elementary schools re-
ceived free children’s books and audiotapes. Each audio book was recorded by an inmate from
the prison.

One inmate said that “recording the stories makes me feel like a productive member of society.

The inmates reported feeling strong motivation to do a good job because the audio tapes would
help young students in their own reading programs.

“In one calendar year the mean growth in reading as measured by the SRI (Scholastic Read-
ing Inventory) was 2.6 years, and some inmates experienced as much improvement as 3 to 4
years,” the report said.

Follow-up showed that only four of 42 active participants in the project returned to prison after
being released. Their offences were parole violations involving alcohol.

Aboriginal inmates and low literacy

A large segment of Canada’s prison population is Aboriginal. While Aboriginal adults represent
only three per cent of the nation’s population, more than 17 per cent of the men and women

in Canadian prisons are Aboriginal. In many provinces and territories, the numbers are even
higher.®

Aboriginal adults as percentage of total prison population, 2004-2005¢

% of total (men and women) 70% T71% 38% 20% 74%

% of women compared to total 83% 87% 54% 29% 87%
female prisoners
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Neither of the Canadian surveys and reports on adult literacy (released in 1994 and 2003)
includes First Nations living on reserves as part of their samples. What is known about low
literacy among Aboriginal people comes from a 2006 study looking at levels of schooling based
on 2001 figures. The study compared high school and post secondary education levels of Ab-
original and non-Aboriginal adults aged 15 and over.

That study revealed that among Aboriginals:

e 48 per cent have less than high school education

e 10 per cent have graduated from high school

e 4 per cent have a university degree.

In the total Canadian population (aged 15 and older) the figures are quite different:
e 31 per cent had less than high school education

e 14 per cent had graduated from high school

e 15 per cent have a university degree. ’

In prison, Aboriginal inmates seem to be involved in literacy training at rates similar to their
representation in the overall inmate population. When Correctional Services Canada studied
the effects of adult basic education programs in 1998, it found that

e except for those who got above-average gains from literacy training, non-Aboriginal re-
admission rates were higher than for non-Aboriginal participants

e the difference in these rates was based on higher rates of ‘technical’ re-admission?®

Technical re-admission refers to breaches of parole, failure to comply with a court order, etc. It
does not include new crimes. So these were cases about process, as we discussed at the begin-
ning of this Chapter.

Viewing this through a literacy lens, Aboriginal rates of re-admission may be closely linked to
low literacy skills which persist even after basic upgrading programs in prison.
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Charter rights must be understood

According to the Canadian Charter of Rights and Freedoms, everyone has the right, on arrest
or detention, to

e be informed promptly of the reason,
e retain and instruct counsel without delay,
e be informed of that right.

Police are trained to tell a person these rights at the time of arrest or detention. The courts have
said the police must also make sure the person understood what was said. The police may have
to show the court that

e The person received the needed information about Charter rights.
e The person showed an understanding of those rights at the time.

When the person involved has low literacy skills, there is a risk that evidence collected during
an investigation might not be accepted in court:

« When there is a positive signal that the accused does not understand the right to counsel,
the police cannot rely on a mechanical recitation of the right to the accused. They must
make reasonable efforts to make the right meaningful to the accused. The Charter of
Rights and Freedoms Section 10(b) requires communication of the right, not a rote repeti-
tion of it.!

e Unless they are clearly and fully informed of their rights at the outset, detainees cannot be
expected to make informed choices and decisions about whether or not to contact counsel
and, in turn, whether to exercise other rights, such as their right to silence.?

e Inorder for an accused person to be informed of his rights, it is necessary that the accused
be capable of understanding and appreciating the substance of the right to counsel and
truly appreciating the consequences of giving up that right.®

e The right of an accused to understand carries with it the obligation on police to ensure
rights are understood by taking steps to facilitate communication. *

Special circumstances need added effort

The courts have also said the police must make themselves aware of any special circumstances
that would affect their interaction with a member of the public. At the start of any encounter,
police need to be alert to

e comprehension issues — the person’s ability to understand what is being said
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any special circumstances that affect a person’s ability to respond to instructions, demands,
or information on Charter rights.

If the circumstances reveal ... that a particular detainee does not understand the standard
caution, the authorities must take additional steps to ensure that the detainee compre-
hends the rights guaranteed by section 10(b), and the means by which they can be exer-
cised. ®

The circumstances were unusual. Having regard to the officer’'s knowledge that the respon-
dent was French, that the respondent certainly was not at ease with the English language in
that he did not understand the breathalyzer demand, | am of the opinion, that special cir-
cumstances existed which required the officer to reasonably ascertain that the respondent’s
constitutional rights were understood by him... (emphasis added)®

At the earliest opportunity and at least during the interview, an officer must

assess the person’s ability to understand the language the officer is using to communicate
with the person, and

find out whether the person has any impairment or condition that makes understanding
difficult.

An officer should call for an interpreter when it is clear that there is some difficulty in the
detainee understanding the various police warnings and their rights to counsel. The officer
knew that there was a difficulty but felt he was communicating with the detainee. The ac-
cused was a deaf mute who was given the rights to counsel to read. No effort was made to
call the sign language interpreter as the officer felt that he was communicating with the
accused. There was evidence called that, in fact, the accused could not read or write in Eng-
lish with any degree of competency and had comprehension difficulties.”

Police must take special care when they know an accused is “unsophisticated and unlearned”
or has other features that block understanding of English or French. Since the 1991 Supreme
Court of Canada decision in R. v. Evans, lower court decisions have held that low literacy skills
are special circumstances. The police cannot assume that, because a person can speak a lan-
guage, the person can read the language.

Providing reading material in a second language is not sufficient effort without any evi-
dence whether the accused is literate in that language. @

Police cannot assume that a person can read well enough for legal purposes, when the person
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has only basic English language skills

although responsive, is not talking.
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Here are some examples of special circumstances needing a different from usual (requiring an
alternate) response from police:

e The accused did not respond to questions dealing with the right to counsel and made state-
ments meaning “I don’t speak the best English.”®

e The officer needed to speak slowly to an accused who said he spoke English only “a little
bit.™0

e The accused responded that he did not understand the right to counsel and police did not
provide oral or written instruction about that right in his first language.t

e The accused requested an interpreter, officer, or lawyer who spoke the accused’s first lan-
guage, and this request was ignored.*?

Prudence would suggest that an investigator proposing to solicit a statement from an Inuk
accused in English make some enquiry to establish the citizen’s level of comprehension in
English, their ability to communicate effectively in English and their overall literacy level as
determined by their formal education.

A bare recital of the police caution and Charter rights will not necessarily be sufficient

to establish comprehension in English particularly given the convoluted wording of the
standard primary and secondary police caution. Where an accused’s level of fluency or
comprehension in English is low, every effort should be made to accommodate the citizen’s
obvious language needs.

Where requested, interpretation should be provided. Even where not requested, if difficul-
ties are obvious, interpretive services should be offered.

The police need to find ways to overcome language barriers

Canada is a multicultural society with Charter protections for everyone. Police need to prepare
for the person who does not speak or understand English or French well. It is reasonable to
expect police to make an effort to inform a person of Charter rights in his or her native lan-
guage.'

A court will only assume that a person’s understanding of those rights was adequate if
e there is no evidence of special circumstances that suggest a difficulty in understanding, and
e the accused answered positively to the question “Do you understand?”

Since police need to make an effort to check understanding, they should note their reasons for
believing that an accused understood the Charter caution. At the same time, the police are not
expected to conduct an extensive inquiry:

The police are only able to respond to information provided by the detainee and cannot be
held to a standard of clairvoyance.

POLICE AND LITERACY AWARENESS RESOURCE MANUAL PAGE 31




/|

CHAPTER THREE: LEGAL

What happens when the circumstances are not so clear and it is not obvious that the ac-
cused person does not understand? ... [I]f a person has low literacy skills; he or she has
likely spent much of life attempting to hide a lack of understanding. Therefore, it is doubt-
ful that people with low literacy skills will readily admit that they cannot read or write well.

It is important that the police officer, the defence lawyer and other court officials try to de-
termine whether people accused of crimes, witnesses and jurors do in fact understand what
is going on around them. It appears that judges are increasingly considering the effect that
an individual’s ability to understand has on basic legal rights.'”

Police need to assess a person’s capacity to understand

In general, the law assumes that an adult has the capacity to understand when to retain and
instruct counsel. Still, a police officer should consider whether a person with low literacy skills
has adequate capacity to understand and waive constitutional rights. Does the person show an
adequate understanding of these rights, and understand the situation and grasp the choices
that the police have presented? This is a subjective evaluation for a police officer to make.

In order for an accused person to be informed of his or her rights, it is necessary that the ac-
cused be capable of:

e understanding and appreciating the substance of the right to counsel, and
e truly appreciating the consequences of giving up that right.'®
In the health care field, capacity has been defined this way:

To be “mentally capable” means that a person must have the ability to understand informa-
tion relevant to making a decision and the ability to appreciate the reasonably foreseeable
consequences of a decision or lack of decision.®®

While low literacy does not in any way mean low intelligence, it does mean a person cannot
read a document well, if at all. And it may mean that a person has trouble following an oral
presentation of unfamiliar information.

If the officer is unsure, he or she ought to inquire further to meet the officer’s ethical and legal
duties. Questions to consider include:

e Does the person have enough information to make the decisions?
e Isthe person capable of recognizing and making the needed decisions?
e Isthe person able to make clear, independent decisions?

e Isthe person’s ability to decide impaired by something besides low literacy that is resulting
in a lack of understanding?
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Many causes affect a person’s ability to decide: age, intelligence, experience, and mental or
physical health, and the presence of advice, guidance, pressure, intimidation, or support from
others:

Their capacity to make decisions is always based on the specific situation and the particular
demands it places on them.?°

The courts are interested in the person’s capacity at the time decisions were made and not in
the decision the person ended up making:

In assessing their capacity, we do not have to look at the quality of their decisions, only
at their process in making the decision: Is the person making choices that are based on a
sound understanding of the facts and the specific situation?#

When considering a person’s right to government-funded counsel to ensure a fair trial, courts
have measured a person’s capacity to understand the language and legal process and to exercise
their rights meaningfully. The courts’ approach here gives examples of special circumstances
for a person with low literacy skills:

e personal abilities of the accused, such as her educational and employment background and
whether she is able to read, understand the language, and make herself understood;??

e young age of the accused, and his limited education, limited ability to understand and to
express himself, and little or no experience with the criminal process;?

- effective illiteracy of the accused, who had the equivalent of a grade three or four education
and did not have a conceptual ability to understand the proceedings; the accused’s “inter-
rupted education, limited literacy and limited English vocabulary”.?*

In deciding on a person’s capacity to understand the language and legal process in order to
exercise their rights meaningfully, the courts may also look to the personal abilities and capac-
ity of the accused to understand:

e educational background including the level and nature of the accused’s education and the
ways courses taken were evaluated, for example, by examination, research papers, or es-
says;

e employment background including the duties of the accused in his or her employment and
level of responsibility; and

e ability of the accused to read and understand the language, and to be understood.®

Given the approach the courts have taken in these cases, it would be consistent for a court to
find that a particular person with low literacy skills did not have the ability to make important
legal decisions.
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Human rights laws on discrimination apply to the police, too

Police may face complaints under the Canadian Charter of Rights and Freedoms, the Canada
Human Rights Act, or provincial or territorial human rights laws in two types of situations:

1. Failing to accommodate people with low literacy skills may be a form of systemic discrimi-
nation.

2. Failing to take reasonable steps to end systemic discrimination, in a police force or in police
recruiting practices or operations, may expose police organizations to human rights claims.

Systemic discrimination arises from any consistent practice or standard:

e that has a negative result for a group of people because it does not allow for their particular
characteristics, and

e when an adjustment could be made without undue hardship to the organization.

Systemic discrimination may occur even when everyone is treated the same and there is no
intent to discriminate. A practice becomes discriminatory by its result and the failure to adapt
to the particular characteristics of a person. To meet its duty to accommodate, a police organi-
zation must adjust a policy or practice to meet the special needs of a person.

A police organization must accept some hardship in order to make reasonable accommodation
for a person’s rights. That can mean expense, inconvenience, or disruption, as long as it does
not become unfair and unreasonable interference with the operations of the police and the
safety of the public. That would be undue hardship.

In addition, the correct police entity can be held liable in negligence for failing to direct, train,
supervise, or control individual police officers so they respect statutory and common law rights.

We can look to developing law about disability to find some guidance and to understand how
systemic discrimination can apply to treatment of the person with low literacy.

Accommodating the needs of the disabled involves engaging in a process that is individu-
alized, or tailored, to the particular person and their unique needs. The standard of in-
dividualized accommodation was set in Nova Scotia (Workers’ Compensation Board) v.
Martin.?

The Supreme Court of Canada made several points in its 2003 Martin decision about the
duty to accommodate people with disabilities and the measures of equality.?”

e Those who must accommodate a person with disabilities must show sensitivity to individu-
al differences to achieve substantive equality for all.

< No single accommodation or adaptation can serve the needs of all.
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e People with disabilities face extra limits when systems and social situations assume or
require a different set of abilities than the ones the person has. The equal participation
of people with disabilities will require changing these situations in many different ways,
depending on the abilities of each person.

e The question is whether there has been enough response to the needs and circumstances of
each person with a disability.

Low literacy may be considered a disability in the future

The courts have not identified low literacy skills as a disability at this time. Their thinking about
people with disabilities and the duty to accommodate may very likely be applied to low-literacy
situations in the future. The way the courts deal with people with disabilities is instructive and
offers some guidance to apply when dealing with people with low literacy skills. The Supreme
Court of Canada is placing an onus on the police to further explain the accused’s right to counsel:

e where the accused advises that he does not understand his rights, and

e where the police are aware of a mental deficiency sufficient to raise a question as to wheth-
er or not the accused understands.

In my view, in those situations, the police are required to explain the accused’s rights in order
to facilitate his understanding of his right to counsel thus making such advice meaningful.®

The concept of disability is no longer based solely on the medical definitions of mental or physi-
cal infirmity and now recognizes differences that are disabling given external barriers posed by
a society and its norms, procedures, and institutions:

The Supreme Court of Canada has looked beyond a strict medical model of disability and
accepted a social model, finding that disability may also be a social effect that must be
interpreted broadly:

By placing the emphasis on human dignity, respect, and the right to equality rather than a
simple biomedical condition, this approach recognizes that the attitudes of society and its
members often contribute to the idea or perception of a “handicap”.

In fact, a person may have no limitations in everyday activities other than those created by
prejudice and stereotypes ....Thus, a ‘handicap’ may be the result of a physical limitation, an
ailment, a social construct, a perceived limitation or a combination of all of these factors.?®

On another occasion:

[The court recognized that] a proper analysis necessitates unbundling the impairment from
the reaction of society to the impairment, and recognition that much discrimination is
socially constructed.*®
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The Supreme Court of Canada identified three aspects to disability:
e physical or mental impairments,

e functional limitations, real or perceived,

e society’s problematic response to the person’s condition.

As another example, Ontario legislation defines disability broadly and includes causes that can
also apply to a person with low literacy skills. A disability is defined as:

e acondition of mental impairment or a developmental disability.

e alearning disability, or a dysfunction in one or more of the processes involved in under-
standing or using symbols or spoken language (emphasis added).®

Learning disabilities include differences in a person’s perceptual or cognitive systems. People
with low English literacy may have different thinking and problem-solving patterns especially if
their first language was not English and they are not literate in that first language.

A person with an acquired brain injury may have a resulting disability affecting behaviour,
emotion, or reading ability. For an example, Ontario’s Disability Support Program allows the
use of social and economic causes (such as age, education, and literacy) to decide if someone is
‘disabled enough’ to qualify. On the other hand, the Canada Pension Plan—Disability Program
does not.

There are consequences for failing to accommodate

If police ignore the law requiring them to make efforts to be sure that a person has an adequate
understanding of their Charter rights and their resulting choices, the police may find that

1. The courts will not accept evidence received in a way that brings the administration of jus-
tice into disrepute.

2. The police may face a civil action for damages.

The burden of proof is on the person making a civil claim, and the courts want evidence of
malicious intent or bad faith by the police. Without that proof, the action fails. %2 Yet:

When police ignore the dictates of settled law, they have not acted in good faith.®

The keys to success are training and good police practice

It is important that police know how to assess the literacy of a witness, a person under investi-
gation, or an accused, as soon as possible, for the:

e proper functioning of the justice system,
- efficiency of court processes,

e fundamental right to a fair trial,
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e success of prosecutions,
e prevention of risk and losses to police organizations.

Police organizations have a duty to develop policies and programs related to literacy and law
enforcement. Training can provide police officers with the knowledge and skill to recognize a
person with low literacy and to work appropriately with that person. On-going supervision will
be needed to see if the training is achieving its objectives.

Police services may also develop tools to help police officers assess a person’s literacy and
identify any special circumstances requiring extra effort in giving instructions and warnings. A
consistent method for explaining and making meaningful the rights of an accused would also
be helpful to law enforcement. This is especially important for the standard police charge, in
particular, the rights to remain silent and to retain counsel without delay.

For police services, taking the reasonable and necessary steps to accommodate people with
literacy-associated communication problems will:

e improve service delivery,

e increase the success of law enforcement agencies,

e meet risk management responsibilities,

e reduce the possibility and costs of legal disputes and damage awards,
e avoid negative publicity,

e enhance the reputation of the police.

* * %

Duty to Accommodate Fact Sheet

Canadian Human Rights Commission,
http://www.chrc-ccdp.ca/pdf/duty factsheet en.pdf

Frequently Asked Questions
Canadian Human Rights Commission,

http://www.chrc-ccdp.ca/pdf/dta_faq_en.pdf

Current Canadian Human Rights Laws

Learning Disabilities Association of Canada,
http://www.ldac-taac.ca/LDandtheLaw/ch04 _Law-e.asp

Learning Disabilities Association of Canada,
http://www.ldac-taac.ca/LDandtheLaw/ch03_Law-e.asp
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List by Province
http://www.ldac-taac.ca/LDandtheLaw/ch03-1_Law-e.asp
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Chapter Four: How to recognize
the signals and act on the reality

What is the literacy problem in law enforcement?

Everyone has problems with jargon.

A person may be well-educated and able to read complex information in their own area of ex-
pertise. Still, they may have trouble reading police and legal information.

For most people, any encounter with police is stressful. Often, they are hearing bad news. It is
normal for them to feel uncertain, fearful, or confused.

If police speak or write using words that are not familiar, or if they use police jargon, people
may find it hard to understand what you are trying to communicate.

A judge’s comments on police jargon
The agents involved speak an almost impenetrable jargon.

e They do not get into their cars; they enter official government vehicles.
e They do not get out of or leave their cars, they exit them.

e They do not go somewhere; they proceed.

e They do not go to a particular place; they proceed to its vicinity.

e They do not watch or look; they surveille.

e They never see anything; they observe it.

¢ No one tells them anything; they are advised.

e A person does not tell them his name; he identifies himself.

e A person does not say something; he indicates.

e They do not listen to a telephone conversation; they monitor it.

» People telephoning each other do not say “hello”; they exchange greetings.

--a judge’s remarks from US v Marshall,
488 F.2d 1169, 1171, n.1 (9th Cir. 1973)
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Picture this:

A 45-year old woman has two years of college education and works as a physiotherapist.

Scene #1 Scene #2

She talks to a police officer after reporting that | Two police officers come to talk to her in the
her car was rammed while parked in the church | emergency room of the local hospital at mid-
parking lot on a Sunday morning. night on a weekend after she has been assault-
ed by a gang of street kids.

In both cases, police ask her to fill out a form or to read written information.

In Scene #1, because the woman'’s stress level is low,
she is likely to read and understand all the information given to her.

In Scene #2, with a high stress level and physical injuries, she may find it difficult to read or com-
prehend any written information.

Reflect on the effects of jargon

The Canadian Oxford Dictionary defines jargon as:

1. words or expressions used by a particular group or profession

2. language marked by affected or convoluted syntax, vocabulary, or meaning
3. unintelligible or meaningless talk or writing; gibberish.

The first two can cause the third!

» Here’s a blurb from a computer technology website:

It is strongly recommended that you perform all updates from the AVG interface. The pro-
gram can distinguish between full and differential updates; while this page offers only full
update files for download.

» Finally, here’s how a Canadian bank tried to define audited financial statements:

The auditors are responsible for testing the amounts and disclosures and assessing ac-
counting principles used and significant estimates made by management. The auditor’s
report concludes whether, in their opinion, the financial statements present fairly, in all
material respects, the balance sheet and the results for the year.

It’s easy to see that people’s reading skills vary depending on
e how familiar they are with “jargon” in the text

e their stress level when they read new text.
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Let’s define “low literacy”

Most Canadians who have problems reading are not illiterate. Instead, adult literacy surveys
measure people’s ability to read and act on written information by rating their skills from high
to low.

Here are some important terms in adult literacy:

e Literacy is the ability to read, understand, and use information in day-to-day life (on the
job, at home, and in the community).

e Low literacy is the ability to read simple text that is not too dense and has clear visuals. If
the text is a “wall of words,” filled with jargon, or contains complex vocabulary, people with
low literacy skills will not be able to fully comprehend it.

e High literacy is the ability to understand almost any text. However, even people with
high literacy may find themselves challenged by complex writing from a field they know
nothing about or in high-stress situations.

e llliteracy means having no ability to read or write. Very few Canadians fit in this category.
Because the term is not accurate and carries a stigma, it is not used in Canada today.

e Legal literacy means having the special literacy skills needed to understand legal lan-
guage, concepts, and processes.

What makes someone literate? A high level of education makes it more likely that someone will
have high literacy skills. A high income level points in that direction, too.

High literacy is an invisible skill, and lack of literacy may be even more invisible. But there are
signs you can watch for and actions you can take to accommodate people who do not read well.
We will explore both of them in this chapter.

How to “read” the signs

Here are some clues a person may not read well enough to understand written texts:

e He may give you a dazed look after you have given him something to read or explained it
orally.

e When she looks at the page you have just given her, her eyes do not move back and forth
across the page.

e He may ask you questions about things that were explained in a letter.

e She may not be able to summarize what she heard or saw or what you've told her, or de-
scribe what course of action was taken.

e She may have stiff body language; she does NOT nod her head in agreement.
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Here are more signs that point to a literacy problem. The person may:

e seem nervous or embarrassed during the interview,

e act confused or ask questions that do not relate to the problem or situation,

e notask questions to ensure that information is completely clear,

e notask any questions at all,

e notanswer questions you ask,

e have a hard time following your instructions,

e be compliant, nod agreement to show understanding but not do what you expect.
Ask yourself, does this person:

o have difficulty telling a coherent story?

e read very slowly?

e have trouble trying to summarize what a text says?

o fill out a form with wrong information or make many spelling or grammar mistakes?

e askafriend or relative for help when they must read something?

Common coping strategies

People with low literacy try to cover up through an assortment of coping strategies, including
avoidance and denial. Some do not even recognize they have a skill deficit.

The following behaviours suggest a literacy problem:

e Using the excuse, “I can’t read this because | forgot my glasses.”

e Saying, “l don’t have time to read this now. Can | take it home?”

e Saying, “I hurt my hand (or arm) so I can’t fill out this form.”

e Bringing along a friend or relative who helps with reading or filling in forms.

e Telling you “facts” that are not correct, even though they have written information that
provides the correct details.

People with low literacy skills may:

e not give you crucial information because they cannot read and understand your intake
form or questionnaire.

e fail to show up for a meeting or hearing because they did not understand the instructions
on a written notice.

e sign legal documents they do not understand rather than admit they have a reading problem.

PAGE 44 POLICE AND LITERACY AWARENESS RESOURCE MANUAL




CHAPTER FOUR: HOW TO RECOGNIZE THE SIGNALS
AND ACT ON THE REALITY OF LOW LITERACY

How does this help an investigation or prosecution?

“Sensitizing professionals to the issue, providing them with the tools and mechanisms to
identify and assess the needs of the accused with respect to this issue and linking these
same professionals to the literacy programming available in their communities, would be a
positive step toward a restorative solution.” —from Presumed to Understand: “Do you un-
derstand?”, An analysis of Literacy, the Accused, and the Justice Sector, Findings Docu-
ment, Susan McDougall-Gagnon-Gingras, John Howard Society of Canada, March 1993

As someone who works in law enforcement, having a deeper understanding of low literacy puts
you in a position of power. Rather than being surprised or annoyed by bizarre behavior, you
can understand it as how that person copes with low literacy. You can also manage the situation
so that better communication follows.

The report we mentioned above suggests that police:

e |earn how to establish relationships of trust in the community by communicating in ways
that work for the people they deal with;

e use tact and consideration to foster cooperation.

When police understand low literacy, they can help to overcome an important type of “systemic
discrimination” within the justice system. This discrimination is based on the fact that the jus-
tice system requires people to read and understand complex information written in unfamiliar
legal language.

Discrimination affects investigations and prosecution

Other examples of systemic discrimination in the justice system include:

e The duty counsel, probation officer, and defence counsel cannot take time to learn that
someone has low literacy skills.

e The pre-sentence report seldom identifies low literacy as the underlying problem behind a
person’s social problems, poverty, lack of employment, etc.

e The defence arguments presented in court may not identify how low literacy and lack of
understanding of the situation led to the charges.

o Defence counsel may not be aware that the accused does not understand the situation.

e Meaningful rehabilitation is difficult since most treatment programs are based on books,
written instruction, and reading.

e The person with low literacy is often treated like a child, while the professionals take charge
and handle everything. The person does not have a chance to take responsibility or improve
their problem-solving skills.
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Working with people who have literacy problems

Police need to understand:
e Some events happen because of misunderstandings. They involve no criminal intent.

e Low literacy is about more than not reading. It’s also about not understanding. And it is
about having different thinking strategies and problem-solving approaches.

e People with low literacy skills may not process verbal and written information at the same
speed as the highly literate.

Some people seem to have no interest in their case. They also seem to lack the will to work with
you to find solutions. If they appear fearful, what they may fear most is that they will be re-
quired to read.

If you can see beyond what appears to be a lack of cooperation, you may be able to avoid future
problems. What seems to be a bad attitude may be a literacy problem. The person with low
literacy skills may seem:

e frustrated, and want to leave right away
e angry, and storm out
e confrontational, in a physical way

These clues point to a person who may not read well enough to be able to understand and act
on written legal information or understand the legal situation or consequences.

The Duty to Accommodate

Police have a legal duty to do all they can to overcome the communication problems an indi-
vidual may face. “Duty to accommodate” means you must try to overcome the barrier of low
literacy and a reduced ability to understand. This requires that you take steps to remove the
barrier of legal or written language.

This challenge is not one that can be solved by a one-size-fits-all policy. Individual solutions are
needed.
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At the same time, you should be aware that you must only take “reasonable steps” to accommodate.

They are policies,

What are practices or procedures
« that would not cause
reasonable your department or the
steps?” people in it “undue

hardship” in meeting the
need to accommodate,
considering factors like
health, safety and cost.

On the other hand, it is
wrong to assume that
“accommodation” will be
too costly in terms of
dollars or staff time.

The important thing is the process you follow. Within that process, you need to ensure that
each step you take deals with the person fairly, in a way that respects their rights.

It’s easier to do the correct thing if you:

e think about it in advance,

e work out a plan for action (standard process), and
e adopt this as your standard practice.

Of course, your standard practice may need to change if you are to meet the needs of each per-
son and situation. The goal is always the same: to go through a step-wise process to make sure
that you provide the person with the opportunity to fully understand the legal consequences
they face and their legal rights in the situation.

Understanding “undue hardship”

The legal responsibility to accommodate someone with a communication problem does not
stop when you encounter hardship.
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Although this area of law is not well developed, some pronouncements in the human rights
field have defined undue hardship as situations where:

e your safety may be compromise